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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Court below erred in granting Defendant's motion 
for judgment non obstante verdicto, where the evidence was clearly con- 
flicting. 

2. Whether the Court below erred in granting a new trial in the 
alternative, where the evidence clearly preponderated for the Plaintiff. 

3. Whether the Court below erred in denying a last clear chance 


instruction. 


This is an original appeal and has not previously been before 


this Court. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,017 


Reginald Law, Appellant 
Vv. 
Virginia Stage Lines, Inc. Appellee 


ST 


Appeal From The United States District 
Court For The District Of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT : 

This appeal is from an order of the United States District Court 
for the District of Columbia (Matthews, J.), directing judgment non 
obstante veredicto for Defendant, or if reversed, for a new trial, filed 
April 4, 1968. 


The District Court had jurisdiction under Section 521 of Title 


11 of the District of Columbia Code, and this Court has jurisdiction 


under Title 28, Section 1291, of the United States Code. 


-2- 


REFERENCES TO RULINGS 


1. Ruling denying Plaintiff's request for "Last Clear Chance” 


Instruction (Tr.343). 

2. Order denying Plaintiff's Motion for Reconsideration of “Last 
Clear Chance" Instruction (December 20, 1967). 

3. Order granting Defendant's Motion for Judgment N. Oo. V. 


or in the alternative for a new trial (April 4, 1968). 


STATEMENT OF THE CASE 

The Plaintiff, Reginald Law, sued to recover damages for per- 
sonal injuries, alleging negligence in the operation of an omnibus. The 
Defendant, Virginia Stage Lines, Inc., denied negligence and asserted 
that the Plaintiff was contributorily negligent. 

Trial before a jury commenced December 18, 1967, Judge 
Matthews presiding, and was concluded on December 20, 1967 with a 
verdict and judgment for Plaintiff against Defendant. 

Upon motion of Defendant for judgment N. O. V. or in the al- 
ternative for a new trial, filed December 27, 1967, and upon opposition 
of Plaintiff, argued March 11, 1968, the Court, on April 4, 1968, 
granted Defendant's motion, which is the order appealed herein. 

The case at bar involves the personal injury of the Plaintiff, 


Reginald Law, colliding with Defendant's bus, while he was a pedes- 
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trian crossing Eye Street N.W.. in the 1100 block from north to south on 
the night of August 4, 1965. ss bus driver was then in the course of 
his employment. Evidence as to almost every other fact is contradictory. 

Because the trial court's stated ground for granting judgment 
N.O.V. in favor of Defendant was that the verdict was based on evi- 
dence which, in the opinion of the Court, conclusively established 
Plaintiff's negligence and not tending to establish Defendant's negli- 
gence, it will be necessary to summarize the testimony in some detail. 
(Order, filed April 4, 1966). 

The gist of the Plaintiff's testimony is simple: he stood at the 


curb, saw nothing coming, started to walk across the street, and 


when he was well over half-way across the 40-foot street, he was 


struck by the Defendant's bus. 
Plaintiff, Reginald Law, first testified. The witness stated 
that in the course of six hours after he left work at 4 P.M. until 10 P.M. 
on August 4, 1965, just prior to the accident, he gradually consumed 
three cans of beer and three drinks of bourbon. On his way home, 
feeling the call of nature, he parked his car at Tenth Street and New 
York Avenue N.W. in order to go to the Greyhound Bus Terminal at the 
southeast corner of 12th Street and New York Avenue N.W. (Tr.22-29). 
He walked west from the parking spot along New York Avenue 


until it joined with Eye Street, and along the northerly Eye Street side- 
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walk into the 1100 block, in order te go south across Eye Street through 
> (moll park and ncreses Mew York Avenue into the terminal. On Eye 
Street, he passed an alley closer to 12th Street and came to the curb at 


a driveway on Eye Street coming out of a rent-a-car lot located on the 


northeast corner of 12th and Eye Streets (Tr.30-35). In this 1100 block, 


Eye Street is a one-way street going east. 

He testified that he was not intoxicated, and did not stagger 
when he walked (Tr.72,73). 

Before crossing Eye Street, he looked east and west several 
times, and on the west, he could see past 14th Street, and saw no on- 
coming traffic on Eye Street. It had just stopped raining, the street 
lights were on; the traffic signal at the corner of 12th and Eye Streets 
was blocked out on the side facing him. He could not see down 12th 
Street from where he was standing, but saw no traffic coming from 12th 
Street. The Trailways Bus Terminal, located in the block bounded by 
Eye Street, 12th Street and New York Avenue, has a bus exit on Eye 
Street, located beyond 12th Street, but the witness saw nothing coming 
out of that exit (Tr.36-39,41). 

The witness, since childhood, has had no vision from his right 
eye (Tr.19). 

The witness testified that Eye Street, in the 1100 block, is 


approximately 40 feet wide. He had walked from the north curb of Eye 
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Street, a distance of 24 feet, more then halfway across the street, 
before he was hit by Defendant's bus. The distance from the point of 
impact to the bus terminal exit in the 1200 block of Eye Street, by 
direct measurement, was about 336 or 340 feet. He walked across the 
street at a “normal walk", at a speed of between two and three miles 
per hour. 

He next recalled seeing headlights, an impact, and nothing 
more until he returned to consciousness the following morning in the 
hospital (Tr. 40-42). 

On cross-exemination, the Plaintiff testified that though he 
looked in all directions, he never saw the bus which hit him; it was 


not raining at the time. (Tr. 85,86, 90-93). 


Next called, as a hostile witness, was Powell: Clifford Knick, 


age 42, the driver of the Defendant's bus, who stated that he had been 
employed by Defendant for about nineteen years, had driven the bus 
involved once a week from Washington to Richmond, Virginia. On the 
day of the accident, he had previously driven a*bus from Charlottes-— 
ville, Virginia to Washington beginning at 6:45 P.M., involving abou 
three and ras ewes, time, and had taken no drugs, medica- 
tion or alcoholic beverages that day, (Ir.98-107). The accident occanad 
at 10:20 P.M., and there were passengers in the bus (Tr.105,99). 


He testified that the bus is approximately 35 feet long; 8 feet 
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wide, and weighs 10 tons; that the level of his eyes sitting in the 
driver’s seat is “a little better than 9 feet" above the ground (Tr.109- 
111), and that the headlights were on (Tr.112). 

He stated that he left the terminal via an exit on 12th Street 
at about 10:20 P.M. ‘and proceeded north on that street to the intersec- 
tion of Eye Street, where he stopped for a red light, a total distance of 
about 70 feet, and turned right on Eye Street, into the block where the 
accident occurred. He explained that his was a southbound bus, and 


only northbound buses depart the terminal via the Eye Street exit (Tr. 


114,115,118-122). It was raining "very hard", the windshield wipers 


were working, and the witness could not “see too far”, estimating 
it as not “over half a block", with headlights on low beam (Tr.122- 
125). 
He testified that the bus was equipped with a tachograph in- 
stead of a speedometer, the difference being that: 
"A takograph [sic] is a chart that is 
adjusted before leaving end it is 
‘approximately to the minute that it 
will start to turn and it would give 
the exact speed at any time during 
the trip you are running, by time 
and exact mileage. (Tr.129). 
While he did not look at his speedometer, from the time he 
stopped for the red light at the corner of 12th and Eye Streets until 


the bus hit Plaintiff, he estimated that he was going at a speed of 
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5 to 10 miles per hour, and not over 10 miles per hour, at that time. 
Aftcr makir.g the turn from 12th Street into Eye Street, the bus travelled 
one and one-half to two bus lengths on Eye Street to the point of im- 


pact, or 50 to 70 feet. The front of the bus was halted close to the 


mouth of the alley, but short of it (Tr.131-135). 


He further testified that two police officers in a patrol wagon 
were following him, and, after he stopped short, they radioed for an 
ambulance and summoned the Accident Investigation Unit, being a 
scout car manned by Police Officers Hoefer and Howe (Tr.135,136). 

At the time of the accident, there were one or more cars parked 
on the south side of the 1100 block of Eye Street; and the witness re- 
called that he “had to pull around a car to make a turn that night there 
at the corner". He was halted for the traffic light about 1/2 minute 
before the light changed, and saw no people on the sidewalk. After 
he had made the turn, and gone about one and one-half bus lengths 
into Eye Street, he suddenly saw a man come off the curb from the 
direction of the alley and run at a slight angle toward the bus; the wit- 
ness first saw the man 6 or 7 feet away from the bus; he “immediately 
made an emergency stop" (Tr.148-151). The witness first saw the man 
six feet to his left and in front, “coming at an angle, a slight angle 
from the direction of the alley or sidewalk, running right towards the 


center of the bus". The man was running pretty fast because it wes 
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raining hard, had his hat pulled down on the side of his heac, and the 
..i.cecs bel: oves that the man never saw him. The witness did not 
sound his horn (Tr.151-153). There were some cars perked on both sides 
of the alley cn the north side of the 1100 block of Eye Street that night, 
the witness stated (Tr.153-154). 

The witness agreed concerning "reaction time” that"the average 
person takes 3/4 cf'a second to react before your brain tells you to put 
your foot on the brake" (Tr.153), “the time in which your brain carries 
a message to your feet to tell you to stop the car" (Tr. 156). 

The witness then stated that the bus travelled no distance after 
it hit the man, because as he was stopping the bus, the man hit the 
bus, “he did not stop running," "I set the bus down and the man hit 
and just fell down." (Tr.154-163). The bus left no skid marks on the 
road (Tr.177-78). 

On further questioning, the witness testified that although he 
could see down Eye Street almost to 11th Street despite the rain, and 
could see the sidewalk on the north side of Eye Street where the alley 
is, he did not see the Plaintiff on the sidewalk, did not see him coming 


out of the alley, and did not see him cross about 18 feet of Eye Street 


before first seeing him 6 or 7 feet in front of the bus. (Tr.164-166). 


After the accident, the Plaintiff was knocked unconscious, and 


was lying in the street directly in front of the bus, 4 to 5 feet away, 
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almost in front of the alley, but the witness did not recall the Tocation 


of his head and feet (Tr. 167-169). 

In the event of an accident, it is the witness’ duty to line up 
witnesses to the occurrence, and he did get some names of eee 
(Tr.170-172). In his reports to his employer, the witness listed the 
names of witnesses, he had the names and badges of the investigating 
police officers, but did nct note the names, badge numbers, or license 
tag numbers of the two police officers in the patrol wagon ‘who were 
behind the bus at the time of the accident and saw “what happened“ 
(Tr. 182-186). 

On cross-examination, the witness testified that at the time 
of the impact the bus was halted. At the time of making the right 
turn from 12th Street into Eye Street, the witness stated that the traffic 
light at 11th and Eye Streets is always red, so that movement along 
Eye Street is usually slow (Tr.187,188), although he did not recall 
whether he looked at the signal on the night of the accident (Tr.189- 
190). 

On redirect examination, the witness stated that from the corner 
of 12th and Eye Streets, he could not necessarily have seen ae pedes— 
trian in the 1100 block of Eye Street because it was raining hard (Tr. 
188,189). On further re-direct, it was said that the Plaintiff struck the 


left front of the bus (Tr.194). 
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Daniel Hawkins testified in corroboration that he picked up 
Plaintiff's automobile for him on the day after the accident, and it was 
then located on the east side of 10th Street and north side of New York 
Avenue (Tr.200). 

John William Howe, called as a witness for Plaintiff, testified 
that on the night of the accident, he was assigned as & police officer 
to a car of the Accident Investigation Unit with Officer Hoefer, that 
they responded to a call fer this accident received at 10:30 P.M., and 
arrived at the scene at abcut 10:40 P.M. (Tr.206,207). The injured 
pedestrian had already left the scene by ambulance (Tr.208). At the 
scene, by. his measurements, the street is 40 feet wide, the front of 
the halted bus extended 6 feet beyond the imaginary west curb line of 
the alley, when the curb line is extended into Eye Street, and that 


the right front of the bus wes located 24 feet south of the north curb 


line of Eye Street (Tr.209, 215, 217). There were policemen with 2 


patrol wagon on the scene when he arrived, but the witness did not 
know either officer, did not take their names (Tr.211,212), and asked 
them no questions about the accident (Tr.233). 

Officer Howe stated that he received an account of how the 
accident happened from the bus driver and two witnesses, whose names 
and addresses the officer recorded (Tr.219,225,226). His notes show 


that the bus driver stated that the driver saw a man “Running out at me. - 
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I applied the brakes and just bumped him. I wasn't going fast - just 
made a turn" (Tr.219); that the man was running south from the north 
curb out of an alleyway (Ir.220), and that the bus was going from one 
to three miles per hour (Tr.228, 229). 

The witness estimated that he saw the Plaintiff at the hospital 
about half to three-quarters of an hour after the accident, but that he 
could get no response to questions from the Plaintiff, since the latter 
was "“semi-conscious","very incoherent and mumbling" (Tr. 232,233). 
On cross-examination, the witness stated that there was a strong odor 
of alcohol from the Plaintiff, and Plaintiff spoke as if he were under 
the influence of some intoxicant (Tr.234,235), and that the hospital 
chart indicated “alcoholic intoxication" (Tr.238); but on redirect, 
stated that he did not know whether the Plaintiff was intoxicated (Tr. 
237), and did not know on the basis of what tests the hospital record 
notation was based (Tr.238). 


Alfred R. Greenfield was then called, and testified that he 


was a doctor of medicine, practicing in the District of Columbia for 


27 years, and a specialist in internal medicine, psychosomatic medi- 
cine, and alcoholism (Tr.239-241); he has done much research into 
alcoholism and has written five or six articles on the subject appearing 
in medical journals. In reply to a hypothetical question, Dr. Greenfield 


stated that pute alcohol has no odor, and proper determination of in- 
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toxication can only be made on the basis of neurological or blood tests, 
sac tht mere observaticn of a semi-conscious man on a cot in an emer— 
gency room with a history of having been hit by e bus and the odor cf al- 
cchol on his breath could not be determinative (Tr. 253-255). 

Stanley Abrams, Jcb Manager of Plaintiff's employer, testified 
that in March, 1965, Plaintiff was first employed, had no record of ab- 
senteeism, and that the employer from the date of hiring until the date 
of trial in 1967, had no problem with him as to intoxication. 

The Plaintiff then rested, and Defendant moved for a directed 
verdict, which was taken under advisement. 

For the Defendant, witness Litner C. Hoefer testified that on 
the night of the accident, he was a police officer assigned to the 
Accident Investigation Unit, working with Officer Howe, and at the 
scene made the following measurements: the front of the bus was 24 
feet south of the north curb of Eye Street, the left rear, 19 feet; there 
is an alley in the north side of Eye Street, the west curb line of which 
is 110 feet east of the east curb of 12th Street, and the front of the 


bus was halted 6 feet past the west line of the alley; he did not know 


whether the bus had been moved after the accident (Tr. 291-294, 299). 


The witness tried to talk to Plaintiff at the hospital without success 
because the latter was incoherent; he concluded that the Plaintiff was 


intoxicated because of the incoherent speech and a strong odor of al- 


cohol (Tr. 295,296). 

On cross-examination, it was stated that when Officer Hoefer 
arrived, he noted the presence of another police officer with a patrol 
wagon, but did not write down his name along with the names of other 
witnesses because he did not consider the police officer a witness 
(Tr. 297,298). When he arrived at 10:40 P.M., he did not recall whether 
it was still raining, but the streets were wet (Tr.296-298); he also did 
not recall whether any cars were parked on the south side of the 1100 
block of Eye Street at the time (Tr.305,306). 

Officer Hoefer testified that the bus driver told him that the 
point of impact was the front of the bus where it then stood, eee 
6 feet beyond and opposite the mouth of the alley; that there was 


where he hit the man and that he stayed in the same place where he 


hit the man, and the bus had thus traveled 116 feet into Eye Street at 


the time he struck the man. (Tr.308,309). According to the witness’ 
contemporaneous notes, the bus driver said that the man “came 
running out at him, and he applied the brakes and that he just bumped 
him or brushed him", although the notes were illegible and the wit- 
ness stated "I don't know. I can't read it. It looks like bumped or 
brushed." (Tr.311,312). 

The witness had not seen the accident, and all he knew about 


it was the bus driver's account, seeing the bus stopped where it was, 
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and the indication by the first police officer on the scene, with the 
patrol wagon, about where the body lay when the latter arrived, which 
was about 8 feet from the front of the bus (Tr. 315,316), plus the ac- 
counts of two witnesses (Tr.319). On later observation of the uncon- 
scious or semi-conscious Plaintiff at the hospital about midnight (Tr. 
328), the witness admitted that he could not determine whether the in- 
coherence of the Plaintiff was caused by being struck by a bus or by 
being under drugs administered at the hospital or by alcohol (Tr.320). 
The officer defined reaction time as "the time that it would 
take for a person who was driving end becoming aware of danger, to 


act - in other words; to take his foot off the accelerator and put it 


on the brake" (Tr.325), which varies with different people, during 


which time the vehicle will travel a distance proportionate to speed, 
and after the driver puts his foot on the brake, the braking distance 
is a further factor dependent on speed and other conditions (Ir. 327) 
such as the brakes and the dryness of the roadway (Tr. 331,332). 
With reference to Plaintiff's Exhibit No. 10 in evidence, the 
witness testified that he drew the diagram of the accident on the 
Traffic Inquiry Report, showing two cars parked on the north side 
of Eye Street between the alley and 12th Street but did not indicate 
whether any cars were parked on the south side because he did not 


consider them involved in the accident, and could not say whether 
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any cars were parked on the south side or not (Tr. 334-337). 


The Defendant then reserved its motion for a directed verdict, 


which was taken under advisement, whereupon the following colloquy 


occurred at the bench: 


"THE COURT: Well you know, so far as the 
evidence is concerned, this man saw nothing. 

MR. CHAIFETZ: Neither did the bus driver. 

THE COURT: Oh, yes, the bus driver did. 

MR. CHAIFETZ: He saw the man six feet a- 
way, and I say that is negligence as a matter of law. 

THE COURT: No. 

MR. CHAIFETZ: Not to see a pedestrian un- 
til he is six feet away? 

THE COURT: What is it that you contend? 
As I understood the Plaintiff he said he saw nothing. 

MR. CHAIFETZ: He saw nothing -- he 
looked and there was nothing there according to his 
testimony. 

THE COURT: Well, his testimony isn't true. 

MR. CHAIFETZ: Well, we don't know that. 

THE COURT: Well, we do. 

MR. CHAIFETZ: It may very well be about 
the time it took him to walk 24 feet. 

THE COURT: Let me tell you, in the nature 
of things, a bus doesn't drop out of the sky. 

MR. CHAIFETZ: No. 

THE COURT: If it is at this place it must 
be somewhere around but he didn't see it. 

MR. CHAIFETZ: That is true, but that 
pakes it the last clear chance. It is a last clear 
case. 

THE COURT: But it isn't a last clear 
chance. I'm not going to give any instructions on 
last clear chance. That has no application what- 
ever. 

MR. CHAIFETZ: I think all the elements 
of last clear chance are here. 

THE COURT: I disagree with you. 
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MR. CHAIFETZ: Well, can I be heard. We 
will show you cases. 

THE COURT: Oh, no. I have given charges 
on last clear chance and I have also refused to give 
charges on last clear chance and have been sustained 
on appeal. 

MR. CHAIFETZ: You have never been reversed? 

THE COURT: Oh, I have been reversed, but 
not on last clear chance. 

There must have been an opportunity in the 
exercise of due care to avoid an accident. 

MR. CHAIFETZ: Yes, should I explain my 
contentions on that? 

THE COURT: You don't need to explain them. 
I have heard all of this evidence. 

MR. CHAIFETZ: But from a legal standpoint, 
my argument is that this man was in a position of 
peril. 

THE COURT: Of course, he was. 

MR. CHAIFETZ: The bus driver was in a posi- 
tion of peril and he said over and over again that he 
was afraid the man didn't see him. Therefore, the bus 


driver was aware of the pedestrian but the pedestrian 
was unaware. 

THE COURT: Mr. Chaifetz -- if you argued 
for three hours you wouldn't convince me of that. I do 
not think from this evidence the bus driver had any 
opportunity to avoid this accident. 

MR. CHAIFETZ: He could have sounded the 


horn. 

THE COURT: After he saw him? 

MR. CHAIFETZ: Yes. 

THE COURT: Well, he couldn't have turned 
to miss him. 

MR. CHAIFETZ: But the man could have 
jumped aside. 

THE COURT: If he didn't see it? 

MR; CHAIFETZ: No, I mean he didn't sound 
the horn. 

THE COURT: Well, I do not think that the 
doctrine of last clear chance applies at all. I think 
it would just be ridiculous on the evidence in this 
case, soI am denying your request for an instruction 
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on last clear chance." (Tr.339-343). 


By dereliction of the Court Reporter involved, no transcript is 


available of the closing argument for both sides and the charge to the 
jury; trial counsel for Plaintiff is meanwhile deceased; so that the pre- 
sent appeal is perforce based upon the available record. 

STATUTES AND RULES INVOLVED 
Rule No. 50, Federal Rules of Civil Procedure. 
District of Columbia Traffic Regulations, Sec. 22 (a). 


"No person shall drive a vehicle on a street or highway 
at a speed greater than is reasonable or prudent under 
the conditions and having regard to the actual and po- 
tential hazards then existing. In every event speed 
shall be so controlled as may be necessary to avoid 
colliding with any person, vehicle, or other conveyance 
on or entering the street or highway in compliance with 
legal requirements and the duty of all persons to use 
due care." 


District of Columbia Traffic Regulations, Sec. 53 (a). 


"Every pedestrian crossing a roadway at any point other 
than within a marked crosswalk or within an unmarked 
crosswalk at an intersection shall yield the right-of-- 
way to all vehicles upon the roadway.” 


District of Columbia Traffic Regulations, Sec. 54. 


“Notwithstanding the provisions of this Article and of 
Article III, Sec. 11, every driver of a vehicle shall 
exercise due care to avoid colliding with any pedestrian 
upon any roadway and shall give warning by sounding 
the horn when necessary and shall exercise proper pre-__ 
caution upon observing any child or any confused or 
incapacitated person upon a roadway. " 
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District of Columbia Traffic Regulations, Sec. 99 (c). 


“An operator shall, when operating 4 vehicle, give his 
full time and attention to the operation of the same.” 


SUMMARY OF ARGUMENT 
1. On conflicting evidence, there was far more than a scin- 
tilla of evidence to support the Plaintiff's case, and the trial court's 
award of Judgment Non Obstante Veredicto was erroneous, aS an 


invasion of the province of the jury to be the finders of fact. 


2. More than a preponderance of evidence supported Plain- 


tiff's case, and it was equally error for the trial court to award a 
new trial in the alternative. 

3. On conflicting evidence, trial court's denial of “Last Clear 
Chance" Instruction constituted prejudicial error. 

ARGUMENT 
I. The Trial Court Erred In Granting Defendant's Motion For Judgment 
Non Obstante Veredicto. 

A. As a general rule, a motion for judgment N.O.V. may be 
granted only when, without weighing the credibility of the evidence, 
there can be but one reasonable conclusion as to the proper judgment; 
where there is conflicting evidence, judgment N.O.V. should not be 
awarded. 5 Moore's Federal Practice §50.07[2]. As the District of 


Columbia Court of Appeals has observed in Carter v. Singleton, D.C. 
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App., 219A. 2d 114, 115 (1966): 

"We have ruled on many occasions that ordinarily 

questions of negligence and contributory negligence, 

especially in automobile collision cases, are 

questions for the jury. Only in the exceptional case, 

where the facts are undisputed and where but one 

reasonable inference can be drawn, is the court 

justified in holding that negligence or contributory 

negligence has been established as a matter of law." 

The case at bar is not such an exceptional case, inasmuch as 
there existed disputed issues of fact concerning whether the Plain- 
tiff was walking or running, whether the Plaintiff was struck by the 
bus or whether the Plaintiff himself impacted a bus already halted, 
whether a driving rain was falling at the time or whether it had 
ceased, whether the Plaintiff could reasonably have seen the bus 
before he started to cross the street, whether the bus driver could 
reasonably have seen the Plaintiff in time to sound his horn, take 
evasive measures or halt the bus sooner, and whether, if it were 
raining, the driver should have proceeded at a slower speed under 
the circumstances. Also in dispute was the precise speed of the 


bus at all times relevant, and its precise location at the time 


Plaintiff was at the curb preliminary to crossing the street, and the 


precise place on Eye Street with respect to 12th Street where the 


collision occurred. 
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The present case is one which basically presents the con- 
flicting evidence of two witnesses, the pedestrian who was hurt and 
the bus driver, since no other eyewitness testified, and the investi- 
gating officers could only testify as to what they observed or were 
told after the event. It was for the jury to resolve this conflicting 
and inconsistent evidence. 

The trier of fact is free to select from conflicting evidence and 
inferences that which it considers most reasonable, and to resolve 
conflicts and inconsistencies in the testimony of any one witness 
as well as in the testimony of different witnesses. 30 Am. Jur.. 2d 
Evidence §1082. The jury may properly accept some of the evidence 
of each litigant. Conlon v. Tennant, 110 U.S. App. D.C. 140, 142, 
289 F. 2d 881 (1961). The credibility of witnesses is an issue of 
fact for the jury. U.S. v. United Marketing Association (8th Cir. 
1961), 291 F. 2d 851. 

B. The jury was entitled to disregard all or part of the testi- 
mony of the bus driver. \ 

1. The whole testimony of a witness may be rejected by the 


jury where it is found that he has testified falsely as toa material 


fact. Wellman v. Blood (Cir. Ct. D.C. 1856), MacArthur, Pat. Cas. 


432, Fed. Cas. No. 17395; Shelton v. U.S., 83 U.S. App. D.C. 


257, 169 F. 2d 665 (1948); Riley v.- Emerson, 41 App. D.C. 497 
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(1914). In the case at bar, the bus driver testified that his bus was 
“dead stopped" at the time of the collision, and the pedestrian ran 
into the bus (Tr.192,193, 195). This testimony was directly ee 
dicted by his admission to Officer Howe immediately after the acci- 
dent that after applying the brakes he "bumped” the Plaintiff and 
“wasn't going fast" (Tr.219); and directly contradicted by his ad- 
mission to Officer Hoefer that he applied the brakes and "just 
bumped or brushed him", although the latter witness was not sure of 
these words in his notes (Tr.311,312). The driver did not tell either 
officer that the pedestrian ran into his bus (Tr.311). This isa | 
material fact. 

Furthermore, the bus driver testified that his speed on Eye 
Street before the accident was 5 to 10 miles per hour, and not oe 
10 miles per hour (Tr.131,132). This testimony was directly contra- 
dicted by the driver's statement to Officer Howe that he was going 
1 to 3 miles per hour (Tr.228,229). This is a material fact. 

2. The jury could properly disregard all or part of the bus | 
driver's testimony in consideration of the bias or interest of the 
witness, particularly as in the present case, the natural bias of an 


employee of a party to an action in testifying for his master; all the 


more here, where the employee himself was personally the actor, 


to whom blame could attach. 53 Am. Jur. Trial §464. Thus, in 
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Missouri Pac. R. Co. v- Hancock, 195 Ark. 414, 113 S.W. 2d 489 
(1938), it was held that in an action against the railroad, the testi- 
mony of the locomotive engineer could not be accepted as undisputed 
because he was an employee of the railroad and hence indirectly 
"interested". Where testimony relates to performance or nonper- 
formance of witness' duty, witness is not "disinterested witness", 
Gas Consumers’ Assn. v. Lely (1932) 61 App. D.C. 29, 57 F. 2d 
395, and the court is not bound to accept even uncontradicted testi- 
mony of an interested witness. Morgan v. Gilmer (D.C. App. 1964) 
200 A. 2d 83. 

And where there is uncontradicted but interested testimony, 
the credibility of an interested party is a question of fact for the 
jury. Mihalchak v. American Dredging Co. (3rd Cir. 1959) 266 F. 
2d 875. 

3. Failure of a party to produce documentary evidence within 
his control authorizes an adverse inference against him. 53 Am. Jur. 
Trial §475. The highest degree of proof of which the case is sus- 


ceptible must be produced if possible. Tayloe v. Riggs, 26 U.S. 


591, 1 Pet . 591, 7 L. Ed. 275, reversing 2 Cranch, C.C. 687, 2 


D.C. 687, Fed. Cas. No. 11,832. If the jury finds that a party 


could produce stronger and more satisfactory evidence than that 
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which was offered on a material point, it should view with suspicion 
weaker and less satisfactory evidence actually offered. Washington 

Gas Light Co. v. Biancaniello (1950) 87 U.S. App. D.C. 164, 183 F. 
2d 982; Tendler v. Jaffe, (1953) 92 U.S. App. D.C. 2, 203 F. 2d 14; 
George Casualty Co. v. Hoage (Mun. App. D.C. 1932) 61 App. D.C. 
195, 59 F. 2d 870. 

On the major issue of the speed of the bus, only the oral testi- 
mony of the bus driver was offered, with his estimate of speed. In 
his testimony, he stated that his vehicle was equipped with something 
better than a speedometer, namely, a tachograph, which he des- 
cribed as a chart on which is recorded the exact speed for Beer min- 
ute that the bus is in motion, together with mileage traveled (Tr.129). 
This chart or graph would have been far better evidence than the dri- 


ver's recollection of his speed, especially since he admitted that 


after leaving the terminal, he never looked at the speedometer or 


tachograph (Tr.130,131). 

This record would have shown not merely the bus' precise speed 
on Eye Street before the collision, but also whether the bus in fact 
stopped for a traffic signal at the corner of 12th Street and Eye Street 
as the driver testified. (Tr.119-121). It would also serve as a basis 


for determining exactly which exit from the terminal the bus actually 
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used - the 12th Street exit or the Eye Street exit - although the 
driver testified that he used the 12th Street exit (Tr.118). All of 
these are material facts, relevant and importent. This record would 
have converted guesswork into a certainty, and yet the Defendant 
chose not to produce this better evidence which was certainly in 
its possession. The Plaintiff would have been entitled to an in- 
struction on this point, and the jury was entitled to presume that 
such evidence would have been adverse to the Defendant. 

4. Failure of the Defendant to produce as witnesses the two 
police officers originally on the scene of the accident in the patrol 
wagon, because the bus driver negligently or otherwise, failed to 
note their identities, entitled the jury to infer that their testimony 
would have been adverse to the Defendant. 

The bus driver testified that it was his duty in the event of 
an accident to note the names and addresses of witnesses (Tr.171), 


and that he got some names and also made two reports to the 


company (Tr.172,175,176); in those reports he listed the witnesses’ 


names and those of the two investigating police officers, having 
previously noted their badge numbers, but not the names or badge 
numbers of the two patrol wagon officers, nor the license number 


of the wagon, although at the time he wrote their badge numbers 
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down or license number (Tr.185,186). 

Yet this same witness had previously testified that 
"there was a patrol wagon followed me and 
when I made this sudden stop the patrol 
wagon wondered what had happened and he 
pulled right around my bus and he sees 
what happened - two patrolmen." (Tr.135) 


These two patrolmen were possessed of material, direct knowledge. 


They could have presented evidence as to which terminal exit the 


bus used, whether it had stopped for a red light at 12th and Eye 


Streets, whether it was raining hard, what the conditions of visi- 
bility were, what was the bus’ speed on Eye Street, and whether 

cars were parked at the southeast corner of 12th and Eye Streets. 
They were not produced by the Defendant, nor was there any ap- 

parent attempt to produce them. 

The fact of nondisclosure by the bus driver is in itself a sus- 
picious circumstance, from which his guilt may be inferred. The 
existence of these witnesses was unknown to the Plaintiff, be- 
cause their names did not appear on the report of the investigating 
officers (Plaintiff's Exhibit No. 10). Yet this knowledge must be 
imputed to the Defendant in this case, since a principal is charged 
with his agent's knowledge acquired in the course of the principal's 


business. Capital View Realty Co. v. Meigs (D.C. Mun. App,1952) 
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92 A. 2d 765. These witnesses were therefore peculiarly available to 
one side since their existence and identities were known only to that 
side. Harry v. Safeway Stores. Inc- (D.C.D.C. 1963) 215 F. Supp. 
324; Evans v. Bell (1920), 49 App. D.C. 238, 263 F. 634. 

The non-appearance of these witnesses would therefore justify 
an inference that their testimony would have been adverse. 

5. The jury was free to disregard at least part of the bus driver's 
testimony because his version of the collision was physically impos- 
sible. 

On the one hand, the bus driver testified that he first saw the 
Plaintiff at a distance of 6 or 7 feet to his left front, running fast 
toward him, at a slight angle from the direction of the alley (Tr.150- 
152); that the bus was then going S to 10 miles per hour (Tr.131 ,132); 
that he then came to a complete stop and the Plaintiff ran into the 
front of the bus (Tr.163). 

On the other hand, at only 5 miles per hour, allowing 3/4 of 
a second for reaction time under the circumstances, which the bus 


driver agreed was average (Tr.153), and which would be reasonable 


for a 42 year old man who had been on duty for a number of hours 


and who recently completed driving a run of three and three-quarters 


hours from Charlottesville (Tr.104, 105), the bus would have 
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traveled five and one-half feet before the appreciation of the pice 
tion was translated into a message to the foot to press on the brake 
pedal. How many more seconds would be required to bring a 10-ton 
vehicle to a dead stop without leaving skid-marks, the jury was free 


to consider, but at the very least, the bus could not have been 


stopped within a fraction of a foot or so before reaching the point 


of impact. 
Moreover, taking the upper limit of speed stated by the driver, 
when the Plaintiff was first sighted, 10 miles per hour, in 3/4. 
second the bus would have traveled 11 1/4 feet for reaction time 
alone, and would have been well beyond the supposed point of 
impact before the brakes even began to be applied. The Plaintiff 
inevitably would have hit the side of the bus, not the front. 
"Included within matters of general 
knowledge which may be considered 
by jurors without proof thereof are _ 
such matters as...the rate of speed 
of a person walking, and the ease with 
which streetcars [and buses] may be 
stopped." 53 Am. Jur. Trial §913. 
Finally, if Plaintiff were so intoxicated as Defendant's evi- 
dence might imply, so intoxicated as to be incoherent and semi- 


conscious, then he hardly possessed the co-ordination necessary 


to walk across the street, much less for sprinting across it. 
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Thus for all the reasons stated above, the jury was free to dis- 
regard all or part of the testimony of the bus driver. 

C. Construing all the evidence and legitimate inferences there- 
from. most favorably to the Defendant, clearly reasonable men could 
have differed on this contradictory evidence, and judgment N.O.V. 
was improvidently granted. 

1. On the issue of Plaintiff's contributory negligence, it is not 


negligence per se for a pedestrian to cross a street between inter- 


sections. Regal Cleaners and Dyers, Inc. v. Pessaguo (1939) 71 


App. D.C. 199, 100 F. 2d 453. 

The jury was entitled to believe that the Plaintiff, as he testi- 
fied, stood at the curb, looked east and west and saw no traffic on 
Eye Street as far west as 14th Street (Tr.36,37), but could not see 
down 12th Street, and saw no car turning into Eye Street from 12th 
Street (Tr.39), and then began to walk at a pace of 2 to 3 miles 
per hour across the street (Tr. 41). 

He could not have seen the bus, because according to the 
bus driver's testimony, it had left the terminal via the 12th Street 
exit, and was then at or approaching the 12th and Eye Streets inter- 
section. His vision of 12th Street and the intersection was obscured 


by a car or cars parked at that intersection, by the bus driver's 
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testimony, and further obscured by the heavy rain then falling, also 


according to the bus driver. In any event, the Plaintiff was not, in 
the exercise of due care, required to protect himself from traffic on 
12th Street when he was crossing the middle part of the Eye Street 
block, The only significant question is whether there was anything 
to be seen on Eye Street. | 

This is consistent with the physical facts, since if the 
Plaintiff were walking at a speed of 3 feet per second (2 M.P.H.), 
he would have reached the supposed point of impact 116 feet from 
the 12th Street corner at the same time as the bus moving from the 
12th Street corner at 10 miles per hour. The jury was not compelled 
to believe that the bus driver stopped at the 12th Street corner for a 
red light at all, and simply made the turn with all the momentum 
built up in traveling up 12th Street from the terminal exit. 

An alternative reason why Plaintiff could not have seen the 
bus while standing at the curb was that it was notthere to be seen, 
that it was still in the terminal and just about to emerge from the 
Eye Street exit instead of the 12th Street exit. It then moved : 
across the 12th’Street intersection, and proceeded at increasing 
speed along Eye Street where it struck the Plaintiff. 


2. As to the primary negligence of the bus driver, he offered 
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no explanation of why he failed to see the Plaintiff during the first 
18 feet that the Plaintiff walked from the curb to the point where he 
was first seen. In Sanderson v. U.S. (Mun. App. D.C. 1956), 125 
A. 2a 70, where the Defendant did not see a pedestrian until 3 to S 
feet away, this was held to be clearly negligence; in the’case at bar, 
the distance was 6 to 7 feet. The bus driver admitted that he did not 
see the Plaintiff on the sidewalk, he did not see him at the curb, 
and that his eyes were at a level 9 feet above the street when sitting 
in the driver’s seat, from which it may be inferred that his vision 
was not obscured by parked cars, etc. In Goodyear Service, Inc. 

v. Pretzfelder (1936) 61 App. D.C. 389, 84 F. 2d 242, a pedestrian 
crossing in mid-block was struck by a truck at a point halfway 
across the street, where the driver first saw the pedestrian 8 feet 
away, and the question of due care was held to be one for the jury. 
And where a pedestrian crossing a street in mid-block, had passed 
between some parked cars and moved about 10 feet into the raodway 
before being struck, it was held that the case was properly for the 
jury. Chr. Heurich Brewing Co. v. McGavin (1926) 56 App. D.C. 


389, 16 F. 2d 334. In the instant case, the bus driver did not see 


what. was there to be seen, and was therefore negligent. 


Furthermore, the bus driver admitted that he did not sound 
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his horn (Tr.153). Traffic Regulation 54 requires the driver of a ‘vehi- 
cle to exercise due care to avoid striking a pedestrian and to give 
warning by sounding the horn. Accordingly, the jury could find that 
the bus driver in failing to sound his horn was guilty of negligence 
per se, since a proper warning might have permitted the Plaintiff to 
halt or take evasive action. If, in the exercise of reasonable care, 
the driver should have sooner seen the Plaintiff's danger and his 
obliviousness to it and slowed down or blown his horn, was a 
question the jury could have resolved in favor of the Plaintiff on the 
facts. Tyler v. Starke (1942) 76 U.S. App. D.C., 128 F. 2d 611. 

The jury could also have found negligence per se from the 
violation of other Traffic Regulations in evidence on all the facts 
in evidence or legitimate inferences therefrom. Thus, the jury | 
could have found that the bus driver had violated Section 99(c) of 
the D.C. Traffic Regulations in evidence, concerning the driver 
giving full time and attention to the operation of his vehicle, or 


Section 54, requiring the driver of a vehicle to exercise due care 


to avoid colliding with pedestrians in the roadway and to sound. 


the horn when necessary. Violation of either of these would con- 
stitute negligence per se, and certainly such violation would 


have been the proximate cause of Plaintiff's injury. Moreover, | 
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no explanation of why he failed to see the Plaintiff during the first 
18 feet that the Plaintiff walked from the curb to the point where he 
was first seen. In Sanderson v. U.S. (Mun. App. D.C. 1956), 125 
A. 2a 70, where the Defendant did not see a pedestrian until 3 to S 
feet away, this was held to be clearly negligence; in the case at bar, 
the distance was 6 to 7 feet. The bus driver admitted that he did not 
see the Plaintiff on the sidewalk, he did not see him at the curb, 
and that his eyes were at a level 9 feet above the street when sitting 
in the driver's seat, from which it may be inferred that his vision 
was not obscured by parked cars, etc. In Goodyear Service, Inc. 
v. Pretzfelder (1936) 61 App. D.C. 389, 84 F. 2d 242, a pedestrian 
crossing in mid-block was struck by a truck at a point halfway 
across the street, where the driver first saw the pedestrian 8 feet 
away, and the question of due care was held to be one for the jury. 
And where a pedestrian crossing a street in mid-block, had passed 
between some parked cars and moved about 10 feet into the raodway 
before being struck, it was held that the case was properly for the 
jury. Chr. Heurich Brewing Co. v. McGavin (1926) 56 App. D.C. 


389, 16 F. 2d 334. In the instant case, the bus driver did not see 


what. was there to be seen, and was therefore negligent. 


Furthermore, the bus driver admitted that he did not sound 
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his horn (Tr.153). Traffic Regulation 54 requires the driver of a one 
cle to exercise due care to avoid striking a pedestrian and to as 
warning by sounding the horn. Accordingly, the jury could find that 
the bus driver in failing to sound his horn was guilty of negligence 
per se, since a proper warning might have permitted the Plaintiff to 
halt or take evasive action. If, in the exercise of reasonable care, 
the driver should have sooner seen the Plaintiff's danger and his 
obliviousness to it and slowed down or blown his horn, was a 
question the jury could have resolved in favor of the Plaintiff on the 
facts. Tyler v. Starke (1942) 76 U.S. App. D.C., 128 F. 2d 611. 

The jury could also have found negligence per se from the 
violation of other Traffic Regulations in evidence on all the facts 


in evidence or legitimate inferences therefrom. Thus, the jury . 


could have found that the bus driver had violated Section 99(c) of 


the D.C. Traffic Regulations in evidence, concerning the driver 
giving full time and attention to the operation of his vehicle, or 
Section 54, requiring the driver of a vehicle to exercise due care 
to avoid colliding with pedestrians in the roadway and to sound 
the horn when necessary. Violation of either of these would con= 
stitute negligence per se, and certainly such violation would 


have been the proximate cause of Plaintiff's injury. Moreover, 
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the jury could have found a violation of Section 22(a) (proscribing 


driving a vehicle at a speed greater than is reasonable and prudent 


with regard to existing actual and potential hazards) if they found that 


a blinding rain was falling (see Tr.188, 189), in which case they could 
conclude that even 5 or 10 miles perhour was excessive under 
existing conditions of visibility, again giving rise to negligence per 
se. 

3. Justice Rutledge has said that the standard of whether the 
plaintiff's case was strong enough to go to the jury, is less than a 
preponderance of the evidence, more than a scintilla, substantial, 
such as a reasonable man might believe; and that the jury should be 
given wide latitutde in its fact-finding function, or trial by jury be- 
comes trial by court. Christie v. Callahan (1941) 75 U.S. App. D.C. 
133, 124 F. 2d 825. Judgment N.O.V. should be denied where there 
is a conflict of evidence, so that the jury could properly decide 
either way, even though the conflict is such that the court would 
be justified in granting a new trial. 30 Am. Jur. Judgments §300. 

On the substantial conflicts of evidence in the case at bar, 
reasonable men might have come to different conclusions, and the 
trial court erred in granting judgment N.O.V., and this judgment 


should be set aside. 
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Il. The Tria! Court Erred In Granting New Trial, In The Alternative, 


Since the Evidence For The Plaintiff Preponderated. 


The case at bar is not a simple dart-out case. The Plaintiff, by 
the bus driver's testimony and police measurements, had already 
moved 18 feet out into the roadway, well beyond any parked cars, 
before he was first seen some 6 or 7 feet away by the bus driver, and 
the collision supposedly occurred 24 feet from the curb, which was 
4 feet beyond the center-line of the street. The jury could find that 
the Plaintiff was walking, not running, and would have been in view 
an appreciable period of time. 

For all the reasons stated above, the jury was free to disre— 
gard all or part of the testimony of the bus driver. They were there- 
fore free to find that it was not raining, and that the bus driver, 
elevated 9 feet above the street, should have seen the Plaintiff much 
sooner than he did, and sooner taken measures to prevent injury to 
the Plaintiff or to sound a warning horn. As it was, the bus had 
apparently traveled some 3 1/3 bus lengths along Eye Street before 


the collision with Plaintiff. 


The Defendant's evidence did not diminish the effect of Plain- 


tiff's evidence and legitimate inferences therefrom. The issue of 


Plaintiff's intoxication vel non, is not significant, because in any 


-34- 
event, the standard of care is the same, apart from the prejudicial 
coloring such evidence might have given the case in the eyes of the 
jury. 

It would appear from the language of the colloquy at the bench 
(Tr.339,340), that the trial judge was willing to discredit the entire 
testimony of the Plaintiff solely because he stated that he did not 
see the bus: "Let me tell you, in the nature of things, a bus doesn't 
drop out of the sky." This conclusion disregards inferences from the 
evidence which would reasonably explain why the Plaintiff did not 
see the bus given above. The court was thus not justified in tres- 
passing upon the province of the jury in weighing the evidence. 
Even if the Plaintiff had seen a bus halted for a red light at the 
12th Street corner, this would not have affected the issue of de- 
gree of care, since he was not required to protect himself while 
crossing the street at mid-block from vehicles which might possi- 
bly turn into Eye Street from the corner. Courts are not free to 
reweigh the evidence and set aside the jury verdict merely because 
the jury could have drawn different inferences or conclusions or 


because judges feel that other results are more reasonable. 


Tennant v. Peoria & P.U.R. Co., 321 U.S. 29, 34, 35, 88 L. Ed. 


520, 64S. Ct. 409. A new trial should be granted only in cases 


=5— 


in whch the evidence preponderates heavily against the verdict or 


the verdict is manifestly and palpably against the evidence. Weed 


v. Lyons Petroleum Co. (D.C. Del. 1923) 294 F. Supp. 725,733. 
Appellant submits that the jury's verdict in the case at bar is not 
one based upon evidence which preponderates heavily against the 
Plaintiff. 

Nor is it a proper objection to say that the jury’s verdict in- 
volved some degree of speculation and conjecture by the jury: 


"Whenever facts are in dispute or the 
evidence is such that fair-minded men 

may. draw different inferences, a measure 
of speculation and conjecture is required 
on the part of those whose duty it is to 
settle the dispute by choosing what seems 
to them to be the most reasonable inference. 
Only when there is a complete absence of 
probative facts to support the conclusion, 
reached does a reversible error appear. 

But where, as here, there is an evidentiary 
basis for the jury's verdict, the jury is free 
to discard or disbelieve whatever facts are 
inconsistent with its conclusion. And the 
appellate court's function is exhausted 
when that evidentiary basis becomes ap- 
parent, it being immaterial that the court 
might draw a contrary inference or feel 

that another conclusion is more reasonable.” 
Lavender v. Kurn (1946) 327 U.S. 645,653 
652 S. Ct. 740, 744, 90 L. Ed. 916. 


Appellant therefore urges that the trial courts award of a new trial 


be reversed. 
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Ill. The Trial Court Erred In Refusing Plaintiff's Request For An In- 


struction To The Jury On “Last Clear Chance". 


Not merely did the trial judge arbitrarily deny Plaintiff's request 
for a last clear chance instruction (Tr.343), she denied Plaintiff's 
written motion for reconsideration of such denial (Motion, December 
20, 1967). 

Even if it be found that the Plaintiff was contributorily negli- 
gent in placing himself in a position of danger by failing to look or 
not seeing what was there to be seen, under the circumstances all 
the factual elements requisite to such an instruction were present. 
The Plaintiff was in a position of peril. Both the Plaintiff and the 
bus driver testified that the Plaintiff was oblivious to it (Tr.42,153, 
193). The remaining elements are that the driver was aware, Or 
by the exercise of reasonable care, should have been aware, of 
Plaintiff's danger and obliviousness and that the driver was able 
by the exercise of reasonable care to avoid striking Plaintiff after 


he became aware, or should have become awere, of Plaintiff's 


danger and obliviousness, and failed to do so. Schear v- Ludwig 


(1944) 79 U.S. App. D.C. 95, 143 F. 2d 20. 
It would appear that the trial judge fell into error by’ faulty 


consideration of the latter elements. Apparently the judge only 
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consideres the auestion whether the bus driver, having first seen 
the Plaintiff only 6 feet away, had in fact a later opportunity to 
avert the collision. But this is not the test. The true test, under 
the circumstances of the present case, is whether the bus driver 


should have been aware of Plaintiff's peril and obliviousness much 


earlier, and whether at that time he could have averted the colli- 


sion by giving warning, stopping, turning aside, etc. Appellant 
submits that the driver could and should have seen the Plaintiff 
sooner, and by the driver's own testimony concerning the rapidity 
with which he could stop the bus, it would appear that by stopping 
a half-second sooner, the Plaintiff would have passed by the front 
of the bus without harm. In other words, "sooner", in the context 
of this case, involves only a fraction of a second in order to 
avoid harm. Accordingly, the driver, but for his carelessness, 
clearly had the last opportunity, when a split-second makes the 
difference. 

In Richardson v. Gregory (1960) 108 U.S. App. D.C. 263, — 
281 F. 2d 626, plaintiff's version negated contributory negligence, 
defendant's version tended to establish it in a manner which ex- 
cluded last clear chance; neither contended that the plaintiff pre- 


viously placed himself in a position of danger. Yet this court held 
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that, since the jury could have found this to be the fact by accepting 
some of the evidence of each litigant, the last clear chance instruc- 
tion was appropriate. The application of this holding to the circum 
stances of the case at bar is obvious, and.denial of such an instruc- 


tion is clearly reversible error. 


Appellant further submits that had a “Last Clear Chance" in- 


struction been given, the evidence and the verdict in the instant case 

are fully supported thereby, so that no new trial is necessary, and 

judgment in accordance with the jury’s verdict should be directed. 
CONCLUSION 

Appellant respectfully requests that the judgment non obstante 
veredicto of the United States District Court for the District of 
Columbia be reversed, and that the case be remanded to the District 
Court with a direction that the judgment be entered in accordance 
with the verdict. 

Appellant further requests that the alternative grant of a new 
trial be reversed by this Court, inasmuch as the verdict-was in 
accordance with the weight of the evidence. 

Appellant further requests that if the judgment appealed from 
is not reversed for other reasons, and that if this Court finds that 


denial of the "Last Clear Chance” instruction was error, then said 
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cudgment N.O.V. be reversed and judgment entered in nese ises 
with the jury's verdict, since the evidence and the verdict Sonia 
have been consistent with such an instruction if given; or alterna- 
tively, in the event this Court should be inclined to affirm said 
judgment N.O.V., that a new trial be granted on remand.to the 
District Court, on the issue of liability only, by reason of ihe 


to give a “Last Clear Chance” instruction. 


Respectfully. Submitted, 


Robert Cadeaux 

and 
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Suite 512, Barr Building 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the District Court erred in granting Appel- 
lee’s motion for judgment non obstante veredicto on the 
grounds that the evidence conclusively established the neg- 
ligence of Appellant, that such negligence was a proximate 
cause of his injuries, and that no negligence on the part 
of Appellee had been established. 


2. Whether the District Court erred in granting a new 
trial in the event that judgment non obstante wveredicto 
were vacated or reversed. 


3. Whether the District Court erred in refusing to give 
an instruction on last clear chance. 
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STATUTES AND REGULATIONS 


* Chiefly relied upon by Appellee. 


IN THE 


United States Court of Appeals — 


No. 22,017 


Reerarp Law, Appellant 
v. 
Virco Stace Lrvzs, Inc., Appellee 


ny 


On Appeal From an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 


Appellant has appealed from an Order entered by Judge 
| Burnita Shelton Matthews, dated April 4, 1968, granting 
appellee’s motion (filed December 27, 1967 and argued 
' March 11, 1968) for judgment non obstante veredicto or, 
alternatively, for a new trial. The District Court ruled 
and ordered that judgment non obstante veredicto should 
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be granted since: (1) the evidence introduced at the trial 
conclusively established appellant’s negligence and that 
such negligence was the proximate cause of appellant’s 
injuries; (2) the evidence did not establish negligence on 
the part of appellee; and (3) the evidence was such that a 
jory of reasonable men could not: properly have reached 
the verdict which was reached. Alternatively, a new trial 
was granted in the event that judgment non obstante vere- 
dicto were subsequently reversed or vacated, the District 
Court being of the opinion that the verdict of the jury in 
appellant’s favor had been against the weight of the evi- 
dence (App. 192). 


Appellant further appeals herein from the refusal of 
the District Judge, at the conclusion of the trial, to instruct 
the jury on the last clear chance doctrine (Tr. 340-343). 
The grounds for the District Court’s refusal were appel- 
lant’s primary negligence (Tr. 340) and the fact that appel- 
lee’s driver could not have avoided the accident (Tr. 341-2). 


STATEMENT OF THE FACTS 


Appellant Reginald Law brought suit against appellee, 
Virginia Stage Lines, Inc., to recover damages for per- 
sonal injuries sustained in a collision with a bus which was 
being operated by appellee’s driver. The collision occurred. 
at night while the bus was proceeding east in the 1100 
block of Eye Street, Northwest, between 11th and 12th 
Streets. 


Appellant claimed that the accident and his resulting 
injuries were caused by the negligence of and violations 
of D. C. Traffic Regulations by the driver of appellee’s 
bus. 


Appellee contended that its bus was being operated in 
a careful and prudent manner at the time when appellant 
appeared immediately in front of the bus moving at a rapid 
pace. Appellee’s defenses were (1) that appellant, as the 
pedestrian, was guilty of primary negligence which barred 
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any right of recovery; (2) alternatively, that appellant 
was guilty of contributory negligence in that he left a 
place of safety and ran into the street and into the bus, 
failed to look and to observe the bus, and was under the 
influence of intoxicating liquor. Appellee denied any negli- 
gence on its part. 


Without a detailed review of the evidence produced by 
the appellant at trial, appellant testified that the weather 
was fair (App. 3a) and that he had walked west on the 
north side of Eye Street to a pomt beyond the mouth of 
an alley and intended to cross from the north to the south 
side of Eye Street, a one-way street, at a point which was 
described as an entranceway to property located on the 
northeast corner (App. la). Appellant testified that 
he looked carefully several times to the right both before 
commencing to cross Eye Street and while crossing and at 
no time ever saw appellee’s bus anywhere in the vicinity 
(App. 2a-3a). 


Appellant then produced as a hostile witness the driver 
of appellee’s bus, who testified contrary to the version of 
appellant. Appellee’s driver testified that, while operating 
the bus in a careful and prudent manner at a speed of from 
five to ten miles an hour, he first became aware of appel- 
lant six or seven feet away from the bus running at an 
angle toward the bus. (App. 4a-6a). He testified that he 
stopped the bus immediately (App. 7a, 10a). Appellee’s 
driver testified that the bus came to a stop opposite an 
alley (App. 5a). After the bus had stopped, appellant 
continued running toward the bus and collided with the 
front of the bus (App. 10a). Appellee’s driver testified 
that it was raining, that appellant apparently never saw 
the bus, that appellant ran into the bus and then fell back 
onto the street (App. 7a, 10a, 11a). 


There were no eye witnesses and, therefore, the basic 
issue of negligence in the case was established either by 
“> the testimony of appellant or by the testimony of appel- 
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lee’s driver, both of whose versions of the accident differed 
materially. A police investigating officer, called by appel- 
lant, testified that it was raining and that the accident 
had occurred opposite the alley at a different place than 
the one alleged by appellant (App. 12a-13a). 

After a motion by appellee for a directed verdict had 
been refused, another police investigating officer was pro- 
duced by appellee whose testimony as to the point of im- 
pact corroborated the testimony of the first officer and 
differed from appellant’s version (App. 14a-15a). 

The two police officers, who had visited appellant in the 
hospital approximately three quarters of an hour after the 
accident, testified that in their opinion appellant was intoxi- 
cated (App. 13a, 15a, 17a). Appellee introduced the hos- 
pital records which indicated appellant’s alcoholic intoxica- 
tion (App. 20a). 

At the conclusion of the trial, appellant’s request for an 
instruction on last clear chance was refused by the District 
Court (Tr. 343). The case went to the jury, which returned 
a verdict on December 20, 1967 in favor of appellant in 
the amount of $6,000.00. Appellee then filed a motion for 
judgment non obstante veredicto or, in the alternative, for 
a new trial on December 27, 1967. In its motion appellee 
contended that the jury’s verdict was: (1) contrary to law; 
(2) contrary to the evidence; and (3) contrary to the 
weight of the evidence (App. 18a). Oral argument was 
had on appellee’s motion on March 11, 1968. 


Thereafter, the District Judge, on April 4, 1968, entered 
an order granting the appellee’s motion for judgment non 
obstante veredicto, or, in the alternative, for a new trial. 
(App. 19a). In the said order, the District Judge held 
that the evidence conclusively established appellant’s neg- 
ligence as the proximate cause of his injuries, whereas the 
evidence did not establish any negligence on appellee’s 
part. The District Judge further held that the evidence 
was such that a jury could not properly have reached a 
verdict in appellant’s favor (App. 19a). 
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STATUTES AND REGULATIONS INVOLVED 


Traffic and Motor Vehicle Regulations for the 
District of Columbia 


Axtictz X. Pedestrian’s Rights and Duties 


* ° e ° e & * oe e 
Sec. 53—Crossing at other than Crosswalks 


‘* (a) Every pedestrian crossing a roadway at any point 
other than within a marked crosswalk or within 
an unmarked crosswalk at an intersection shall 
yield the right-of-way to all vehicles upon the 
roadway.’’ 


ARGUMENT 


I. THE DISTRICT COURT'S ORDER GRANTING APPELLEE'S 

MOTION FOR JUDGMENT NOW OBSTANTE VEREDICTO 
WAS PROPER 

In this jurisdiction, actionable negligence can be predi- 
; eated only upon the breach of a common law duty to exer- 
cise reasonable care or upon the violation of a municipal 
: ordinance. Ross v. Hartman, 78 U.S. App. D.C. 217, 139 
F. 2d 14, 158 A.L.R. 1370. (C.A.D.C., 1943) ; Schneider v. 
' D.C. Transit System, Inc., 188 F. Supp. 786, 787 (D.C.D.C., 
' 1960). In order to recover, a plaintiff must prove the 
essentials of actionable negligence by evidence of such a 
' caliber that reasonable men might conclude that the defend- 
ant was in breach of his duties to the plaintiff. Seganish 
| v. District of Columbia Grocery Stores, .... U.S. App. 
D.C. ...., 406 F. 2d 653, 656 (C.A_D.C., 1968). 


Viewing appellant’s evidence in its most favorable light, 
it amounted to this: Appellant looked carefully before and 
during the time he crossed the street ; although blind in one 
eye, he allegedly turned his head to look; he didnot see the’ 
i bus at any time before contact; the bus driver only saw 
| appellant when six to seven feet away from him; the bus 
| was proceeding at a speed of from five to ten miles per 
hour; the bus was stopped immediately; the point of im- 
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pact was in the middle of a one-way street; the accident 
occurred at night; there was no evidence of a violation by 
appellee of the District of Columbia traffic laws; there was @ 
conflict of testimony as to whether the bus ran into appel- 
lant or whether the appellant ran into the bus; appellant 
had been drinking. 


Section 53(a) of the District of Columbia Traffic Regula- 
tions requires pedestrians crossing a street, other than at 
a crosswalk, to yield the right of way to vehicles. Where 
a pedestrian crosses 2 street in the middle of the block 
he is, pursuant to the District of Columbia Traffic Regula- 
tions, under a duty to look for vehicles so as to avoid 
being hit. See Roberts v. Capital Transit Co., 76 US. 
App. D.C. 367, 131 F. 2a 871 (C.A-D.C., 1942). 


Appellant testified that he had looked carefully in both 
directions before commencing to cross and while crossing 
Bye Street and that he never saw the bus before the acci- 
dent occurred (App. 2a). Clearly, appellant’s own testi- 
mony proved him guilty of contributory negligence as 
a matter of law. Under the circums , the District 
Court would have acted properly if it had granted. appel- 
lee’s motion for a directed verdict at the conclusion of 
the trial (App. 17a-18a), instead of allowing the case to go 
to the jury. Faucett v. Bergmann, 57 U.S. App. D.C. 290, 
99 F. 2a 718 (C.A-D.C., 1927). In the Faucett case, the 
plaintiff testified that there was no traffic on the street when 
he started across, that he watched for traffic while he was 
crossing the street and that he could not account for the 
fact that he did not see a truck until the track was coming 
directly at him about 5 feet way. The Court of Appeals 
held that the lower court was correct in holding that the 
plaintiff’s testimony conclusively established plaintiff’s 
contributory negligence and did not tend to establish de- 
fendant’s negligence, even under the last clear chance doc- 
trine. Accordingly, the lower court’s entry of a directed 
verdict for the defendant was affirmed under circumstances 
comparable in many respects to the present case. 
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_ Appellant admitted that he had been drinking prior to 
' the accident (Tr. 23-27). Two police officers, who viewed 
the plaintiff in the hospital some 35 minutes after the acci- 
dent, testified to the fact that the plaintiff appeared to be 
intoxicated (App. 13a, 15a, 17a). In addition, the hospital 
records which were introduced into evidence at the trial, in- 
dicated that the plaintiff was intoxicated (App. 20a). The 
| driver of appellee’s bus testified that the appellant ran 
‘into the bus. (App. 10a). Appellant’s testimony that 
| he did not see the bus before the accident was thoroughly 
consistent not only with his state of intoxication but also 
consistent with his negligence. Hence, appellant would not 
| be entitled to a verdict in law. See Capital Transit Co., 
Inc. v. Gamble, 82 U.S. App. D.C. 57, 160 F. 2d 283, (C.A- 
D.C., 1947). Under the rule of the Gamble case, supra, 
“¢¢When a plaintiff produces evidence that is consistent 
with an hypothesis that the defendant is not negligent, and 
‘ also with one that he [plaintiff] is, his proof tends to estab- 
lish neither.’ ”’ : 


In Capital Transit Co., Inc. v. Gamble, supra, a five year 
old child darted out into the street and was struck by a 
' trolley car. It was argued in that case that a child of five 
: could not be guilty of contributory negligence. In revers- 
ing a verdict in favor of the child on the ground that plain- 
tiff’s proof of primary negligence was so weak that it 
should not have been submitted to the jury, this Court 
' held (82 U.S. App. D.C. at 58, 160 F. 2d at 284-5) : 


«c# © ® But where, as here, the evidence as to primary 
negligence produced by the plaintiff is s0 weak that 
to submit it to a jury would be to allow them to specu- 
late as to the defendant’s negligence the question of 
contributory negligence does not enter and the court 
should rightfully evercise its lawful discretion and 
withhold that evidence from the jury. Appellant’s 
motion for a directed verdict made at the conclusion of 
the evidence should have been granted. Failing this, 
the court should have granted Appellant’s motion for 
judgment notwithstanding the verdict.’’ 
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The ultimate thrust of appellant’s case was that he was 
crossing the street and was struck by a bus which, despite 
his insistence that he had looked carefully in both directions 
before and during crossing, he had not seen. Clearly, ap- 
pellant did not by his own inherently improbable testimony 
prove sufficient facts to warrant an inference of negligence 
on appellee’s part. At most the evidence introduced by 
appellant raised the vaguest of conjectures or suppositions 
as to any casual connection between the accident and any 
alleged negligence on appellee’s part. Under these cir- 
cumstance there was no case to go to the jury. By allowing 
the case to go to the jury, the District Court allowed the 
jury to speculate as to whether there was any possibility 
that appellee might have been negligent, contrary to the 
rule of this Court that ‘“‘Juries * * * cannot be permitted 
to speculate.”’ Seganish v. District of Columbia Safeway 
Stores, supra. In Pennsylvania Railroad Co. v. Pomeroy, 
99 U.S. App. D.C. 272, 239 F. 2d 435 (C.A.D.C., 1956), 
cert. denied 353 U.S. 950, 77 S. Ct. 861, 1 L. Ed. 2d 859 


(1959), this Court stated (99 U.S. App. D.C. at 280, 289 
F. 2d at 443): 


«ce © © We know of no authority which rejects that 
that appellate courts should 

see that verdicts are 

circumstances, we 


In the light of the evidence in this case, the District 
Court could have granted appellee’s motion for a directed 
verdict at the conclusion of the case. Morse v. Moretti, 
et al., .... US. App. D.C. ...-, 408 F. 2d 564 (C.A_D.C., 
1968). Instead, the District Court followed the accepted 
practice and first allowed the case to go to the jury, which 
arrived at a verdict in favor of appellant without any 
evidentiary basis whatever. The only reasonable conclu- 
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sion- to be drawn is that the jury arrived at a verdict in 
appellant’s favor solely on the basis of speculation that 
perhaps the driver of appellee’s bus had been negligent in 
colliding with appellant. 

It has been an established rule in this jurisdiction that 
normally questions of negligence and contributory negli- 
gence are matters for the jury and, if there is room for any 
difference of opinion, the best course is for the judge to 
allow the case to go to the jury. Then, if the jury returns 
a verdict which the judge deems contrary to the evidence, 
the judge is then free, in his discretion, to enter judgment 
non obstante veredicto. Peigh v. Baltimore & Ohio R. Co., 
92 U.S. App. D.C. 198, 202, 204 F. 2d 391, 396, 44 ALR. 
2d 671 (C.A_D.C., 1953); Todd v. Jackson, 109 U.S. App. 
D.C. 7, 8, 283 F. 2d 371, 372 (C.A.D.C., 1960) ; Seganish v. 
District of Columbia Safeway Stores, supra; Morse v. 
Moretti et al., supra; Williams v. Greenblatt, 106 U.S. App. 
D.C. 335, 336, 272 F. 24 564, 565 (C.A-D.C., 1959) ; Rawlings 


v. Robbins, 257 A. 2d 486, 488 (Mun. App., 1969). In the 
present case, therefore, the District Judge, having con- 
cluded that appellant had failed to prove negligence on 
appellee’s part, properly exercised her discretion to enter 
judgment nonobstante veredicto. 


Here, the District Court, in its order granting appellee’s 
motion for judgment N.O.V., expressly found that appel- 
lant’s negligence had been conclusively established on the 
evidence and that appellant’s negligence was the proxi- 
mate cause of his injuries. The District Court’s order 
granting appellee’s motion for judgment N.0.V. was proper 
and gains clear support from the decision of this Court in 
Landfair v. Capital Transit Co., 88 U.S. App. D.C. 60, 165 
F. 2d 255 (C.A.D.C., 1948). In that case the driver of an 
automobile which had begun making a U turn across street 
car tracks was struck broadside by a street car. The 
driver had testified that no streetear was to be seen before 
she began making the U turn. In that case this Court held 
that the District Court, had properly directed a verdict for 
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defendant and stated (83 U.S. App. D.C. at 61, 165 F. 2d 
at 256): 


“The fact of the collision produces the inevitable 
conclusion that appellant must have seen the oncoming 
streetcar if she actually looked in its direction. * * ° 
The duty to look cannot be questioned * * * Under com- 
parable circumstances this court has previously rejected 
such testimony as that given by the appellant declaring 
contributory negligence on the part of the injured 
person as a matter of law. * * °” 


IL THE DISTRICT COURTS ORDER GRANTING APPELLEE'S 


MOTION FOR A NEW TRIAL IN THE ALTERNATIVE 
WAS PROPER 


conclusively established the 


that it was a proximate cause 

tend to establish negligence on the part of the defendant”’ 
and on the further finding ‘“‘that the verdict is against the 
weight of the evidence.”? (App. 19a). 


This portion of the District Court’s order was inherently 
proper. Boiled down to its essence appellant’s case was 
that he had looked carefully both ways before and during 
his ill-fated e: ition across a one-way street, had crossed 
at @ normal pace and was suddenly struck by a bus which 
he had never seen. Assuming arguendo that appellant was 
not intoxicated, despite the clear evidence to the contrary, 
appellant’s evidence should under no circumstances have 
warranted a jury verdict in his favor. As this Court 
stated in Richardson v. Gregory, 108 U.S. App. D.C. 263, 
266, 281 F. 2d 626, 629 (C.AD.C., 1960) (where a pedestrian 
standing on a raised concrete island was struck by a car) : 

«* © © We have consistently emphasized that both 
negligence and causation must be proved before the 
plaintiff can have a verdict. * * °’” 
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Jackson v. Capital Transit Co.. 69 U.S. App. D.C. 147, 
99 F. 2d 380 (C.A-D.C., 1938), cert. dented 306 U.S. 630, 
59 S. Ct. 464, 83 L. Ed. 1032 (1939) supports the propriety 
of the District Court’s ordering of a new trial. In the 
Jackson case a pedestrian was killed by a streetear which 
was travelling at a speed of seven or eight miles an hour 
until it slackened speed three or four feet before it struck 
the pedestrian. After striking the pedestrian the streetcar 
travelled another three or four feet. (In the instant case 
the testimony indicated that appellee’s bus did not travel 
past the point of impact). In the Jackson case this Court 
upheld a directed verdict for defendant and observed (69 
U.S. App. D.C. at 151, 99 F. 2d at 383) : 

“‘ At most the record gives us no more than a scintilla 
of evidence upon which to base a surmise that the 
motorman was aware, or should have been aware, 
either that deceased was in danger or oblivious of his 
danger. It is a matter of common knowledge that 
pedestrians take all manner of liberties with traffic 
regulations and that traffic is timed upon the assump- 


tion that they will stop or continue ahead and get clear 
of the oncoming automobile or streetcar. * * °”” 


Appellant attempts to make much of the fact that appel- 
lee’s driver, upon suddenly seeing appellant running at the 
bus at a distance of six or seven feet, did not sound his 
horn (App. Br. 16). Under substantially similar cireum- 
stances this Court has held that this was not negligent, 
that there was no case to go to the jury and that a directed 
verdict was proper. Thus, in Faucett v. Bergmann, supra, 
57 U.S. App. D.C. at 292, 22 F. 2d at 720 this Court ob- 
served: 


“The track was moving at a lawful and reasonable 
rate of speed and there is no testimony to impeach the 
competency of the driver or the efficiency of the track’s 
brakes. Plaintiff established that the driver failed to 
sound the horn, but under the admitted circumstances 
that fact alone does not tend to relieve the plaintiff of 
the charge of contributory negligence nor’ to impute 
negligence to the driver. For it does not appear from 
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the testimony that the driver in the exercise of reason- 

able care should have foreseen that plaintiff was about 

to step in front of the truck, in time to have prevented 

the accident. Accordingly, since plaintiff’s testimony 

established his own negligence, and failed to disclose 

negligence upon the part of the truck driver, the lower 
} ”? 


court was right in directing a verdict against him. 

The District Court was correct, under the evidence in this 
case, in ordering a new trial, in the alternative, on the 
ground that the verdict was against the weight of the evi- 
dence. Despite the inherent weakness of the appellant’s 
evidence of primary negligence, the jury speculated that 
there was negligence and returned a verdict in appellant’s 
favor. Under these circumstances the District Judge obvi- 
ously concluded that she had been in error in not granting 
appellee’s motion for a directed verdict in view of the 
weakness of appellant’s evidence. Since the case should 
not have been submitted to the jury on the basis of the evi- 
dence adduced by appellant, the District Judge’s entry of 
an order for a new trial was proper. Morse v. Moretti 
et al., supra; Capital Transit Co. v. Gamble, supra; Balti- 
more & Ohio R. Co. v. Postom, 85 U.S. App. D.C. 207, 208, 
177 F. 24 52, 54 (C.A-D.C., 1954). The fact of the accident 
could lead to no conclusion but that appellant should and 
would have seen the bus had he actually looked. Appellant 
was under a duty to look and to grant the bus the right of 
way. Roberts v. Capital Transit Co., supra. Under the 
circumstances, the District Court was free to reject appel- 
lant’s testimony and to declare appellant’s contributory 
negligence as a matter of law. Landfair v. Capital Transit 
Co., supra. 


mz, THE DISTRICT COURT WAS CORRECT IN REFUSING TO 
GIVE INSTRUCTIONS ON LAST CLEAR CHANCE 

Tt was the testimony of the appellant that he never saw 

the bus. It was the testimony of the bus driver that he did 

not see appellant until appellant was six or seven feet 

away from the bus. Appellee’s driver testified that he 
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stopped the bus, which was travelling at a speed of approxi- 
mately five to ten miles per hour, and that appellant actually 
ran. into the left front end of the bus and, after impact, 
fell backwards upon the ground. Appellant, however, 
argues that the driver was negligent in not blowing his 
horn when he suddenly saw appellant in the street. Under 
appellant’s theory, the blowing of the horn would have 
enabled appellant to look up, see his peril and to have 
stepped aside from the path of the bus (Tr. 342). 


Viewing the testimony of appellant in its best light and 
then looking to the unimpeached testimony of the bus 
driver, it is very clear that the bus driver was faced with 
a sudden emergency. In this emergency, the bus driver 
did the only thing he could do—which was immediately 
come to a stop. 


The leading case on the doctrine of last clear chance in 
this jurisdiction is Dean v. Century Motors, Inc., 81 US. 
App. D.C. 9, 154 F. 2d 201, 202 (C.A-D.C., 1946). Under 
that decision, it is clear that the last clear chance doctrine 
applies only where there is a perilous situation created or 
existing through the negligence of both the plaintiff and 
defendant; the plaintiff must be oblivious to his peril or 
unable to extricate himself; that defendant was or should 
have been aware of plaintiff’s peril or predicament. The 
doctrine assumes that there was a time after the negligence 
had occurred when the defendant could and plaintiff could 
not, by the use of means available, have avoided the acci- 
dent. However, the last clear chance doctrine is subject to 
the caveat that ‘‘It is not applicable if the emergency +s so 
sudden that there is no time to avoid the collision, for the 
defendant is not required to act instantaneously.”’ (Em- 
phasis added.) Dean v. Century Motors, Inc., supra. See 
also Landfair v. Capital Transit Co., supra; Reid w. Lyon, 
278 F. Supp. 855, 857 (D.C.D.C., 1967). 

By a process of reverse reasoning, appellant argues that 
the doctrine should apply in a situation where the plaintiff 
could, and the defendant could not, by the use of available 
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means, have avoided the accident. This is the basis for 
appellant’s argument that the doctrine of last clear chance 
should apply since the driver failed to blow his horn (Tr. 
342). 


The evidence introduced at the trial indicated that the — 
bus driver had come to a complete stop from a speed of 
from five to ten miles an hour (App. 5a, 7a), and that 
appellant bad run into the bus (App. 7a). 


It is axiomatic that the doctrine of last clear chance can- 
not be invoked to charge appellee with negligence, without 
appellant first having independently established appellee’s 
breach of a primary duty toward appellant. Landfair v. 
Capital Transit Co., supra, 83 U.S. App. D.C. at 61, 165 
F. 2d at 256, 257 ; Phillips v. D. C. Transit System, 198 A. 2d 
740, 742 (Mun. App., 1964); Heimecke v. Western Union 
Telegraph Co., 156 A. 24 143, 145 (Mun. App., 1959). 


In the instant case, there was no evidence to show that 


the bus driver saw, or in the exercise of reasonable care 
and prudence should have seen, appellant in sufficient time 
to avert the accident by the use of any means available 
other than by stopping his bus—which he did. Under 
these circumstances, the trial court correctly denied the 
appellant’s request for an instruction on the applicability 
of the last clear chance doctrine. Capital Transit Co. v. 
Grimes, 82 U.S. App. D.C. 393, 164 F. 24 718 (C.A-D.C., 
1947), cert. denied 333 U.S. 845, 68 S. Ct. 664, 92 L. Ed. 
1129 (1948). 


The evidence showed that the bus was proceeding at a 
speed of five to ten miles an hour; the appellant was first 
observed at a distance of six to seven feet from the bus, 
running toward the bus; the bus was immediately stopped. 
Had an instruction on the doctrine of last clear chance been 
given here, it would have resulted in imposing upon the 
driver of appellee’s bus a duty impossible of accomplish- 
ment. This would have constituted reversible error. J ack- 
son v. Capital Transit Co., supra. 
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CONCLUSION 


For the foregoing reasons this Court should affirm the 

| District Court’s order granting appellee judgment non 

obstante veredicto or, in the alternative, a new trial. This 

Court should further affirm the denial by the District Court 
of appellant’s request for a last clear chance instruction. 


Respect, submil LE , 


Eee R. sae 


Virginia Stage Lines, Ine. 


Of Counsel: 
McLyxx1s, Witsox, Munson & Woops 


1735 K Street, N. W. 
Washington, D. C. 20006 
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APPENDIX 


PROCEEDINGS BEFORE THE HONORABLE 
BURNITA SHELTON MATTHEWS 


Portions of Testimony of Reginald Law, Jr.. Appellant 


[15] was called as a witness in his own behalf, and having 
been first duly sworn, was examined by counsel and testi- 
fied as follows: 


Direct Examination 
By Mr. Chaifetz: 


[35] Q. Before we get to the point where you started to 
cross, would you show us the point on the curb where you 
started to walk over, across Eye Street? A. After crossing 
the alley here there is two parked cars here, two parking 
meters there, and I passed the second car and started to 
cross here and before crossing the street I looked first to 
my left. 

Q. Now, just a minute, I didn’t ask you about that. With 
relation to that driveway coming out of the auto rental lot, 
tell us where the point was that you left to cross the street? 
A. I left right at the curb there, right there, to cross. 


[36] Q. Now, you are at the point of the driveway where 
you started to cross the street, is that right? Would you 
tell us what you did? A. Before I crossed the street I 
looked first to my left to see if there was any traffic coming. 

Q. And this is a one-way street? A. This is a one-way 
street coming this way. 


[40] Q. And how far had you walked across Eye Street 
where you were hit? Where was the point of impact? A. 
About middleways over, halfway over, about 24 feet from 
the curb to the impact—just over halfway. 
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[41] Q. When you left the curb and walked up to the 
point where you were struck by the bus, were you running? 
A. No, no. Just normal walking. 

Q. And by a ‘‘normal walk’’, at what speed would that 
pe? A. I would say it would be between two and three miles 
an hour. 

Q. At the moment that the bus struck you, did you look 
before you left the curb? A. Yes, I looked several times 
before I left the curb, several times I looked down again 
and I kept looking to my right. 

[42] Q. Pardon me? A. I also looked back to my right 


Q. After you started crossing, did you ever look to your 
right again? A. Yes. 

Q. What is the next thing that happened? A. Well, I 
got halfway across the street and for some reason I just 
saw these headlights and caboom—that’s all. 

Q. Do you remember anything which occurred after that? 
A. No. 


~ » * * * a e * se 
Cross Examination 
By Mr. McInerney: 


[84] Q. Now we have these photographs here. Were you 
present, Mr. Law, when they were taken? A. No. 

Q. Now, would you, or could you explain to the jury why 
in this photograph they show the alley which is on the 
north side of Bye Street? A. I don’t know why they would 
show that. 


[85] Q. Well, when you say “it was past the alley”’, are 
you talking in terms of what would be the mouth of the 
alley? <A. Yes. 

Q. It was past that? A. Yes. 

Q. Now, Mr. Law, you have testified that you stood at 
the north curb of Eye Street and you have testified also 
that you looked west? A. Yes. 
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Q. I believe you said that you could seen any distance? 
[86] A. Yes. 

Q. Did you see the bus which came in contact with you? 
A. No. 

Q. Did you ever see the bus on 12th Street? A. No. 

Q. Did you at any time prior to the time that the bus 
came in contact with you, ever see the bus? A. No. 

Q. But you did look in all directions? A. Yes. 


[90] Q. Now, in connection with the weather, Mr. Law, 
what was the condition of the weather at the time this 
occurrence happened? A. Fair. 

Q. Is it a fact that it was raining? A. No, it wasn’t 


raining. 

Q. Now, you have testified that you had gone, I think, 
2% feet into the street when you were hit.. How did you 
establish the point where you were hit? A. I didn’t get 
you. 

Q. How did you know what point it was at where you 
were hit? [90] A. How do I know where I was hit? 

Q. Yes, on the street, how do you physically pick out on 
the street the point of impact between you and the bus? 
A. The police record shows I was hit in the middle of the 
street. 

Q. When did you read the police records? A. I did not 
read them. My lawyers read them. 

Q. Well, did they read them to you? A. Yes, sir. 

Q. And when you testified as to the 24 feet as the point 
of impact, is it not of your own knowledge, is it? A. Oh, 
it is. I measured it off. 

Q. When did you measure it off? A. Oh, about two or 
three weeks ago. 
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Portions of Testimony of Powell Clifford Knick 


[97] was called as a witness for the Plaintiff, and, after 
having first been duly sworn, was examined and testified 
as follows: 


Direct Examination 
By Mr. Chaifetz: 


[112] Mr. Chaifetz: Your Honor, I would like Your 
Honor’s permission to treat this witness as a hostile witness 
being employed by the Defendant. 


* * * * * * * * * s 


[130] Q. Did you look at your speedometer on the night 
of this accident from the time you left, and where you 
stopped for the red light up to the time you hit the Plain- 
tiff? A. [had no speed to look at. I had no reason to look 
at the speedometer. I had no speed to look at the speed- 
ometer. 

Q. Well, what is the reason you did not look at the 
speedometer— 

Mr. McInerney: No, just a minute. 

The Court: Just a minute, just a minute. 

Mr. Chaifetz: I think the witness may answer. He said 
he didn’t look at his speedometer because [131] he wasn’t 
going fast enough. 

The Court: I think he said he had no speed. 

The Witness: I had no speed that gave me no reason to 
look. 

The Court: What did you mean when you said ‘‘I had 
no speed’? Just tell us what you mean. 

The Witness: Well, I just started to leave out of there. 

The Court: How many miles an hour do you think you 
were going? 

The Witness: Well, as I said before, between 5 and 
40 miles an hour, but I’m guessing my speed. 
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[132] Q. And you say that you were going between 5 and 
10 miles an hour? A. Yes, sir. 

Q. From the time you started up from the red light until 

you hit Mr. Law, did you exceed 10 miles an hour? A. 
No, sir. 
* * © & * * * * * * 
[133] Q. From the point which is the east side of 12th 
Street here to the point of impact, how far did you travel? 
A. I traveled approximately a bus and a half length or 
two bus lengths from the time of impact. 

Q. You mean from the time you started or just along 
Eye Street? A. I was speaking of the length between this 
walk and where the impact happened. 

Q. Well, now, if we make an imaginary curb line across 
here, are you measuring from here? A. Yes, sir. 

Q. About two bus lengths? A. About one and half to 
two bus lengths. 

Q. So that would be from 50 to 70 feet? [134] A. Yes, 
sir, down this way. 

Q. Which is from the front of the bus, so the front of 
the bus was close, right close opposite the alley that goes 
up between the two buildings on Eye Street? 

The Court: You say your bus was opposite that alley? 

The Witness: The front end where I stopped the bus all 
of a sudden was just opposite to the alley. 


By Mr. Chaifetz: 


Q. Is it not a fact that actually, where your bus stopped 
after the accident, the front of the bus was six feet before 
it got to the alley? A. Well, I would say six feet, it was 
close to the alley, I would say. 

Q. But it had not yet gotten to the alley? A. It was 
close to the alley. 

Q. It had not gotten to the alley yet? A. No, it had not 
got to the alley. 

Q. And after it stopped it had not yet got to the alley? 
A. No, it was not at the alley. 


td 2 ad e * eB * ° . ® 
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[149] Q. And could you see to the sides of the bus? A. 
Yes, sir, I could see. 

Q. And straight ahead of the bus? A. Yes, sir. 

Q. And you knew you were going to make a turn to the 
right. did you not? A. Yes, sir, I always make a right 
turn. 

Q. Did you look to see if there were any people on the 
sidewalk? A. Yes, sir. 

Q. Or walking along there? A. Yes. 

Q. And did you see anybody walking along there? A. No, 
sir. There was no one walking along there. 

Q. There was no one walking along there? A. No, sir. 

Q. From the time you stopped? A. That’s right. 

Q. Now, did there come a time after you started the bus, 
going into Bye Street, did there come a time when you first 
saw Mr. Law? [150] A. I only saw Mr. Law after I had 
made the turn and straightened the bus out, approximately 
a bus and a half length and I was coming back at an angle 
to clear the intersection and started down Eye Street about 
six, seven feet from him and all of a sudden this man came 
from the end, in the direction of the alley, and I don’t say 
he came from the alley, but he came off the curb and ran 
at an angle towards the bus. I immediately just made an 
emergency stop. 

. ° s * ae s * a *” 2 


[151] By Mr. Chaifetz: 


Q. The first time you saw Mr. Law he was six or seven 
feet away from you? A. Yes, sir. 

Q. That is the first time you saw him? A. That is the 
time I saw him. 

Q. And where did Mr. Law come from? A. I don’t 
know. I know he had to come off of the sidewalk but he 
was coming from the direction of the alley at a slight angle 
in the street up towards me, towards the bus. 
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[152] Q. If there is any driveway, could you be confusing 
that with the alley? A. No, sir. I say close, the front of 
the bus was at the alley at the time of the impact. 

Q. Now, you saw this man six feet away from you. He 
had not yet gotten in front of the bus, but he was six feet 
to your left and a little bit in front? A. He was coming at 
an angle, a slight angle from the direction of the alley or 
the sidewalk, running right towards the center of the bus, 

Q. He was running? A. He was running, yes, sir. 

Q. How fast was he running? A. He was running pretty 
fast because it was [153] raining hard at the time and he 
had his hat pulled down on the side of his head like this, at 
a sort of a slant, running fast, and I don’t think the man 
ever—he didn’t see me, period. 

Q. He didn’t what? A. He never did see me, I don’t 
believe. 

Q. Did you sound the horn? A. No, sir, I stopped dead— 
emergency stop. 

Q. You stopped dead? A. Yes. 


(163] By Mr. Chaifetz: 


Q. Now, your bus did travel some distance from the 
point where it hit the man until it came to a stop? A. No, 
sir. 

Q. It did not? A. No, sir. 

Q. Well, do you say again that you hit him and stopped 
right on the spot? A. I stopped right on the spot as I 
froze the bus down—the man hit me. He did not stop 
running. 

Q. The man hit you? <A. As I set the bus down, at the 
same time, the impact of the gentleman crossing the street 
ran and hit me right at the same time. I set the bus down 
and the man hit and just fell down. 


[164] Q. Could you see out through the window for a 
reasonable distance ahead of the bus? <A. Yes, sir. 

Q. And you could see down into Eye Street, down almost 
to 11th Street? A. Yes, sir. 
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Q. And you could see the sidewalk on the north side 
where that alley is? A. Yes, sir. 

[165] Q. And you didn’t see Mr. Law coming out of the 
alley, did you? A. No, sir, I did not see him. 

Q. And in fact, you didn’t see him on any part of the 
sidewalk, did you? A. He came off the end of the sidewalk. 

Q. Did you see him when he came off the edge of the 
sidewalk? A. Well, no, he had to come off of the sidewalk. 
I did not see him come off the edge of the sidewalk. 

Q. You did not? A.T did not see him come actually off 
the sidewalk, no, sir. 

Q. Because when you saw him he was still six feet away 
from you, is that right? A. Six or seven feet, yes, sir. 

Q. And if it is 20 feet to get to the center of the street 
from the curb, he was just six feet away from the center 
when you first saw him? A. He was coming at an angle 
straight towards me at Eye Street, running straight up Eye 
Street at an angle. 

[166] Q. He walked slightly at an angle? A. He wasn’t 
at an angle. He ran at an angle. 

Q. So you did not see bim either on the sidewalk or for 
14 feet from the sidewalk to the point where you first saw 
him? A. No, I did not see him on the sidewalk. 

Q. Or 14 feet into the roadway up to the point where 
you first saw him? <A. Well, I’m not sure, for sure, what 
that is. 

Q. A certain distance in the roadway you did not see 
him? A. Approximately seven feet, I saw the man in front 
of the bus, six or seven feet. 


* * * * ° * * * * 


* 
[167] Q. After the accident and after your bus had come 
to a stop, where was his body lying in the street with rela- 
tion to the front of your bus? A. He was lying directly in 
front of the bus with his feet towards the bumper of the 
bus approximately five feet, four to Sve feet, right in front 
of the bus. 

Q. So that he would be almost in front of the alley? A. 


9a 


Well, that I don’t know but close to it. [168] I will say 
close by to the alley to the left. 

Q. But out in the middle of the street? A. Yes, sir, 
fairly close to the middle of the street. 

Q. Now he was in front of your bus? A. Yes. 

Q. Was that what you said? A. Well he was close to the 
front of the bus, yes. 


*. * e & * * * * + * 
[187] Cross Examination 
By Mr. McInerney: 


Q. Mr. Knick, at the time there was his impact between 
your bus and the Plaintiff, what was the bus doing? That 
is, was it moving or stopped? A. It was stopped. 

Q. And at the time it was stopped, was there any move- 
ment insofar as the Plaintiff was concerned? A. No, sir. 

Q. Was there any movement prior to the time that the 
bus stopped? (sic) A. No, sir. 


Q. Is there any traffic light at the intersection of 11th 
and Eye Street? <A. Yes, sir. 

Q. At the time you made the turn onto Eye Street, what 
would be the condition of the traffic light down at 11th 
Street? A. 11th Street, between 11th and 12th, that light is 
always red, when we made the right turn there. Every 
night we just have to move along slow and then we 
[188] slow and come to a complete stop and set for a short 
time before you can make the right on 11th Street. 

Q. That is because of a red light against you? A. That 
is exactly right. That is the way it is set up. 


+ * ° Sd * * ® * * * 
[191] Recross Examination 
By Mr. McInerney: 
Q. Does the fact that the light is red on 11th Street 


affect the speed of operation of the bus approaching 11th 
Street? A. Yes, sir. 
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Q. Now, does that red light or the existence of that light 
affect the manner of driving the vehicle within that block? 
A. Yes, sir. 

Q. In what way? A. Well you just barely move, slow. 
You know you are going to stop any way, so that you just 
come along and ease down there and [192] that is what you 
know you are going to do usually. 

Q. As you were coming down the block the first time 
you saw the pedestrian, he was running, is that correct? 
A. Yes, sir. 

Q. And he was running at an angle towards the bus? 
A. Yes, sir. 

Q. And when you saw him running at an angle towards 
the bus, what did you do? A. I made an emergency stop, 
dead still and I said to myself: ‘‘Man—don’t run into 
me’’, and he— 

Mr. Chaifetz: Objection, Your Honor. 

The Court: The objection is sustained. 


By Mr. McInerney: 


Q. You stopped dead still. Now, when you stopped dead 
still, what happened so far as the pedestrian was con- 
cerned? What did he do? A. He just fell back in front of 
the bus. 

Q. Well, now, was the bus stopped at that time? A. 
Yes, sir, dead stopped. 

[193] Q. And he ran into the bus, is that correct? A. 
Yes, sir, at the same time I had froze the bus down, he hit 
the bus. 

Q. And had he slowed down prior to the time that you 
stopped the bus? A. Yes, I did (sic). 

did he slow down prior to the time that he hit 
he was running? A. That is correct. 

Q. In that running, did it continue until such time as he 
came in contact with the bus? A. Yes, sir, he continued 
at the same rate of speed. He never did slow down. I 
don’t think he ever seen the bus. 
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Q. Was there anything to indicate that he had ever seen 
the bus? A. No sir. 

Q. Anything in his actions? A. No, sir. 

Q. Any swerving or anything like that? A. No sir. 


[194] Further Redirect Examination 
By Mr. Chaifetz: 


Q. What part of the bus struck Mr. Law? A. He hit 
just a little off center of the bus, to the left front end of 
the bus. 

Q. The left front? A. Maybe to the left, I don’t know. 
I am just—the way it looked to me, that is where he hit. 

Q. The front of the bus left of center? A. Yes, sir. 

'Q. Did the bus throw him any distance in front of the 
bus when it hit him—did the bus throw him? <A. Well, it 
was four or five feet from his body to the bumper of the 
bus. 

Q. That is where he was thrown? A. Well, he just fell 
back, on his back, right in front of the bus. 

Q. So that he just fell down the length of his body? A. 

Yes, about that length. 
[195] Q. But he wasn’t thrown—his feet didn’t change 
from where they were. From where he was standing on 
his feet he just fell back and that is where he lay—or was 
he thrown after that? A. Well, he just more or less fell 
back when he hit me. He just fell straight in front, direct 
in front of my bus, and I looked down and he was there in 
front of the bus. 


Further Recross Examination 
By Mr. McInerney: 
Q. The term is being used that he was thrown, or was he 
thrown? Was this Plaintiff at any time thrown forward 
or otherwise by any motion of the bus? A. No, sir. 


Q. Then the motion was from him rather than on the 
part of the bus? <A. Yes, sir. 
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Portions of Testimony of John William Howe 


[205] was called as a witness on behalf of the Plaintiff, 
and after having been first duly sworn, was examined by 
counsel and testified as follows: 


Direct Examination 


By Mr. Chaifetz: 
* a » * * & = ” e ° 


[206] Q. What is your occupation? A. I am employed 
by the Metropolitan Police Department, assigned to the 
Traffic Division, motorcycle officer. 


[215] By Mr. Chaifetz: 


Q. Do you have that written on your report? A. Yes, sir. 

Q. Where was the back of the bus? A. May I say this 
first of all—I am a little confused with the diagram because 
my diagram is different. Yours is to the right, sir, so I 
will put it this way. The front of the bus was approxi- 
mately six feet beyond this curb line. 

Q. In which direction? A. It would be coming in this 
direction, sir, six feet into the alleyway. 

Q. How wide is the alleyway? A. Ten feet. 

Q. So that the front of the bus was opposite or directly 
in the alley? A. Yes, the front of the bus was past this 
curb line here, six feet. 

Q. And by ‘‘this curb line”’, you are pointing to the west 
curb line of the alley? A. That is correct. 


[219] Q. Now, who told you how the accident happened? 
A. The operator, and two witnesses. 

Q. By the operator, do you mean the bus driver? A. 
Yes, sir, right. 

Q. And how did he tell you the accident occurred? A. 
You mean what he said to me? 
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Q. Yes. A. ‘‘Isaw aman running right at me. -I applied 
the brakes and just bumped him. I wasn’t going fast—just 
made a turn. I was in first gear.”’ 


[220] Q. Did he tell you at what rate of speed the man 
was running? A. He said he was running. 


* ° * * ° s s s * ° 


[224] Q. Now, the part of the bus that hit the pedestrian, 
what part of the bus did you mark on this? A. We deter- 
mined it was the left front. 

Q. How did you determine that? A. Well, it was raining 
very hard at the time and we had determined it by the 
brush mark on the left front of the bus. 


. * * * * * * * * * 


[228] Q. And did you ascertain from the bus driver how 
fast he was going at the time of the accident? A. He re- 
lated he was in first gear and he had just made a turn and 
he was starting up. He said he was going from one to 


three miles an hour. 


* * 2 s * e s * * * 
[234] Cross Examination 
By Mr. McInerney: 


Q. Officer, you were asked whether or not there was any 
response from Mr. Law at the hospital as a result of his 
incoherent conversation that you have talked about and 
your observations. Were you able to reach any conclusion 
as a result of your observations as to his sobriety? A. In 
my mind, sir? 

Q. Yes. A. There was a strong odor of alcohol and he 
talked, or his way of expressing himself, was as if [235] 
he was under the influence of some intoxicant. 

Q. That was the conclusion you reached, is that right? A. 
Yes, sir. 
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Redirect Examination 
By Mr. Chaifetz: 


* * ° * * e * ° . 

[238] Q. Did you look at the hospital chart? A. I did. 
Q. And you obtained information from that chart? A. 

Yes, and they had indicated on the chart ‘‘alcoholic intoxi- 

cation’’. 

* * s . * _ _ *” e 


Recross Examination 
By Mr. McInerney: 


Q. You say that the hospital chart indicated alcoholic 
intoxication? [239] A. Yes, it did, sir. 


* * * * * + a * * & 


Portions of Testimony of Litner C. Hoefer 
[291] Was called as a witness on behalf of the Defendant 


and after having first been duly sworn, was examined by 
counsel and testified as follows: 


Direct Examination 
By Mr. McInerney: 


Q. And you are attached to the Metropolitan Police 
Force? <A. Yes, sir. 


[293] Q. Did you make measurements of where the bus 
was located? A. Yes, sir. 


[294] Q. Do you have those measurements? A. Yes, sir, 
I do. 

Q. I wonder if you will be kind enough to read them. 
A. The bus was, what would be the left rear, was 19 feet 
south of the north curb of Eye Street. The front was 24 
feet south of the north curb of Eye Street and in that 
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block there is an alley which is 110 feet—or I will put it 
this way: The west curb, the west line of the alley would 
be 110 feet east of the rear, yes, east of the east curb of 
12th Street—the front of the bus was four feet, or, rather, 
six feet past that west line of the alley. 


* * * * * * * * * * 


Q. Did there come a time when you talked with Mr. Law 
who had been injured in his accident? A. There came a 
time when I talked to him, or [295] attempted to talk to 
him. 

Q. What were the circumstances under which you at- 
tempted to talk to him? A. He was in the emergency room 
at the Washington Hospital Center. 

Q. And what transpired there—what happened? A. We, 
when we went in and talked to him, he was lying on the 
table that injured people are placed on there, to be exam- 
ined, and when I tried to talk to him he was incoherent 
and I couldn’t question him. 

Q. Did you reach any conclusion, Officer, as to his so- 
briety? 

* * * * * ° * ° s * 

The Witness: It appeared that he was intoxicated. [296] 
There was a strong odor of alcohol and, as I said, his 
speech was incoherent. 

* e * * * * . * * at 


Cross Examination 
By Mr. Chaifetz: 


[304] Q. Now, did you say that the bus had actually 
passed the west curb in an easterly direction or the mouth 
of the alley, so to speak, so that it was at a point opposite 
the mouth of the valley? A. Yes, sir. 


* * e * * * * ° * J 
[308] Q. And from the east curb of 12th Street to the 


west curb of the alley is what you say is 110 feet? A. Yes, 
sir. 
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Q. And the bus was six feet beyond that, or 116 feet 
from 12th Street? A. Yes, sir, to the front of the bus. 

Q. Did the bus driver fix that as the point of impact? 
[309] A. Yes, I believe he did. He said this is where the 
bus came to a stop. 

Q. And that is where he hit the man? A. Yes, sir. 

Q. Did he say that he stayed in the same place where he 
hit the man? A. I believe he did, yes, sir. 

Q. So that according to the bus driver, the bus then 
traveled 116 feet into Bye Street at the time he struck the 
man? A. Yes. 


* Sd s * * * * * * e 


[310] Q. And you say the bus driver told you that he 
just bumped the man—is that what you testified to before? 
‘A. As best as I can remember. he said that he stopped. 

Q. Well, you have written down what the bus driver told 
you. A. Well, what I have is just the distance traveled 
after the impact ‘‘none’’—zero, no distance. 

Q. The distance traveled, but before when I asked [311] 
you whether the bus driver had told you how the accident 
happened—did I ask you that? A. I don’t think so. 

Q. Well, now I’m going to ask you. Did the bus driver 
tell you how the accident happened? A. Yes, sir. 

Q. Do you have that written down? A. Yes, sir. 

Q. What did he tell you as to how the accident happened? 
A. He said that he came running out at him and he applied 
the brakes and that he just bumped him or brushed him. 

Q. He didn’t tell you that the man ran into his bus, did 
he? A.Idon’t recall. I don’t have any note for that. 


[320] Q. Now, did you smell alcohol on the breath of Mr. 
Law while he was lying conscious or semi-conscious on the 
table? A. Yes, sir. 

Q. Is that the basis for your statement that you believed 
that he was intoxicated? A. Well, as I said, his speech was 
very confused and sick and I couldn’t, he couldn’t answer 
my questions. 
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Q. Well, could you determine whether that was due to his 
being struck by a bus? A. Could I determine—I don’t 
know, no— 

Q. You say that you determined he was intoxicated. 
How could you determine whether his incoherence was due 
to being struck by a bus or by being under drugs or— A. 
Well, I don’t know that I could determine that or not. 

Q. Well, how did you reach the conclusion whether the 

man was drunk? A. Well. I reached my conclusion from 
having come in contact with many drunks before. 
[321] Q. Did you ever come in contact with that many 
drunks who had been hit by a bus? A. I have come in con- 
tact with quite a few who have been, maybe not hit by a 
bus, but by cars, or have been in cars. I have been in con- 
tact with many injured drunks. 


Defendant’s Motion for Directed Verdict 


° * . * * * * * * * 


[286] Mr. Chaifetz: Thank you, and that is the Plaintiff’s 
case. 

Mr. McInerney: Well, I will make a motion for directed 
verdict. 

The Court: Well, he has not rested in front of the jury, 
but I will hear you since you are up at the bench. What 
is the basis then? 

Mr. McInerney: Well, on the first basis, that there is no 
negligence on the part of the Defendant shown at all, no 
pretense of negligence, even, insofar as the Defendant is 
concerned. 

There certainly is evidence of contributory negligence as 
a matter of law insofar as the Plaintiff is concerned be- 
cause he testified that he looked in every direction and he 
never did see any vehicle, never saw this bus, and if he 
looked and didn’t see, he is chargeable with the responsi- 
bility that he should have seen what he looked for. 
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The Court: I will take your motion under advisement 
and we will go on. Since the jury has heard this much, 
[287] they might as well hear the rest.”’ 


* * s * * ° * * * * 


[339] Mr. McInerney: Thank you, Your Honor. Well, 
that would be the Defendant’s case and we, of course, re- 
new the motion for directed verdict. 

The Court: Well, I said I would take your motion under 
advisement. 

Mr. McInerney: Yes, ma’am. Now, that I have rested, 
I am renewing it. 

The Court: Yes, that’s right. 

You don’t have any other evidence, do you? 

Mr. McInerney: No, Your Honor, I don’t. 

The Court: Well, you know, so far as the evidence is 
concerned, this man saw nothing. 
* * * * * * * * * * 


Motion for Judgment N.O.V. or in the Alternative a New Trial 


Now comes the defendant, Virginia Stage Lines, Inc., by 
its attorney, Wilbert McInerney, and moves that this court 
enter judgment for the defendant notwithstanding the 
verdict of the jury, or in the alternative grant to the de- 
fendant a new trial, and for reasons therefor states as 
follows: 


1. The verdict of the jury was contrary to law. 


2. The verdict of the jury was contrary to the evidence. 


3. The verdict of the jury was contrary to the weight of 
the evidence. 


4. For such other and further reasons as will be men- 
tioned at the time of oral argument on these motions. 


/s/ Wrserr McInerney 
Wilbert McInerney 
205 No. Frederick Avenue 
Gaithersburg, Maryland 20760 
Attorney for Defendant 
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Order Granting Defendant's Motion for Judgment Non Ob- 
stante Veredicto, or in the Alternative, for a New Trial 


Upon consideration of the defendant’s motion for judg- 
ment n.0o.v. or in the alternative for a new trial, and upon 
consideration of the respective points and authorities filed 
by the defendant and the plaintiff, and construing the evi- 
dence most favorably to the plaintiff and giving to him 
every legitimate inference therefrom, and it appearing to 
the Court that the evidence conclusively established the 
negligence of the plaintiff and that it was a proximate 
cause of his injuries, and did not tend to establish negli- 
gence on the part of the defendant, and was such that a jury 
of reasonable men could not properly have reached the 
verdict which was reached, and hence that the motion for 
judgment n.o.v. should be granted; 


And with respect to so much of defendant’s motion as 
in the alternative seeks a new trial, the Court being of the 
opinion that in the event the judgment n.o.v. which is to 
be entered herein for defendant should be thereafter va- 
eated or reversed a new trial should be granted on the 
ground that the verdict is against the weight of the 
evidence ; 


Now, therefore, it is this 4th day of April 1968: 


Oxvzrep that judgment non substante veredicto be and 
the same is hereby entered for the defendant, and it is 
further 


Orpenep, that if hereafter said judgment be vacated or 
reversed, then in that event, a new trial is granted. 


/s/ Bossita Suetton MatrHews 
Senior Judge 


ic (LAST, FIRST, MICOLE) 


Zirv ANO STA 
‘ UJeezk C 
supa CBT 


Seetew 


INSURANCE COMPANY SUBSCRIGER 


oF one r AEN 
Q 


rete S 
IN CASE OF EMERGENCY NOTIFY 


i 
4 


res” 


ss 
from the original bound volume 


on 


‘ 
on 


o v ~ 


WA: IINGTON HOSPITAL CEI ‘ER 


PASTE SECOND REPORT WITH TOP EDGE HERE 


WASHINGTON HOSPITAL CENTER 
DEPARTMENT OF RADIOLOGY 
DRS. GROOVER, CHRISTIE AND MERRITT 
PATIENT LAW, REGANIL PHYSICIAN STAPF 
ROOM NO. ER a4€30 Sm RACE Gg HOSTAL NO. 38 79 08 OATEB/4/65 


Examination of the skull shows the cranialvault within 
normal limits without evidence of fracture. 
appears normal. 


Thepineal gland is not definitely identified. 
rk/xrm/st 


The sella turcica 


MSC 7027 


CHART COPY 
RADIOLOGY 
REPORT 


FORM 209 


PASTE THIRD REPORT WITH TOP EDGE HERE 


PASTE SECOND REPORT WITH TOP EDGE HERE 


ROUTINE % bas V  Ren eye ret Sere 


HEMATOLOGY 
TECHNICIAN hse... 


ieee ~~|00 fy TES LS oe 


OMPLETE BLOOD COUNT OWE... csesseeet Oh) AS. ental Fam] HEMOGLOBIN... A PatFepenennns 185ml 
W.8.C. AND DIFFERENTIAL O DIFFERENTIAL MLS ceerseene sees % 
CO HEMOGLOBIN AND HEMATOCRIT, f y 4 
O-W.8.C. - HEMOGLOBIN. Pee 
0 MEAN vaul .———,- .... 


GIVE COMPLETE PATIENT IDENTIFICATION INCLUDING ROOM ANO HOSPITAL NUMBER 


ee 
T- 


INSTRUCTIONS: 


1, INSERT PATIENT IDENTIFICATION. 4.. WHEN FINOINGS ARE RETURNED FROM THE LABORATORY, TEAR OFF THIS. 


2. CHECK TYPE OF EXAMINATION STU6, MOISTEN BACK OF THIS p, T a 
STS a N FORM, AND PASTE TO PATIENT'S CHART. 


Ls 
REPORTS 


FORM 207 


